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Professional Liability Insurance:
Beware of the Hammer Clause

Wen

I graduated from law school and
embarked on my litigation career, I thought that with a few years
of hard work I would master the rules of civil procedure and the
local rules and learn the reputations and preferences of the
Judges-at least for L.A. Central Civil and the Central District.
Like rnany new lawyers, I Lmderestirnated the task that confronted me, and I failed to grasp that I was
aiming at a moving target. First,
there are many more judges than I
ever realized. There are now more
than sixty judges in the Central Civil
Courthouse dedicated to handling
civil cases. And some of them change
each year. In the past year alone,
about a half dozen federal judges
retired, were elevated to the Ninth
Circuit or took senior status from the
Central District, approximately the
same number of new judges were
sworn in, and there are still several
Richard J. Burdge, Jr.
vacant judgeships to be filled. The
Federal Rules of Civil Procedure
were revised dramatically in the discovery area a few years back.
We then had to learn which rules the Central District opted out
of. Last year, a major revision of the Central District's local rules
lJecame effective, and now another revision to the federal discovery rules is being circulated for comment. In the state system, the
rules change every year as well. I had finally mastered the rules
for bluebacks, but now there are those pesky footers. Does the
line have to go across the entire page? Does the footer go on the
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ne of the features which distinguishes
most professional liability insurance policies from the more commonly known general liability policy is that under the former
there is often a clause requiring the insured's consent to any settlement. Such "pride" or consent provisions are designed to allow
the professional the option of refusing a settlement in order to
vindicate his or her good name.
Unfortunately, with the benefit of
the consent provision also comes a
burden. Consent clauses are usually
coupled with a "hammer" (aka
"blackmail") provision which limits
the insurer's liability to the amonnt it
would have incurred had the insured
consented to the settlement recommended by the insurer. Thus, a typical policy might contain the follmving
language:
"The Insurer shall not settle any
claim without the consent of the
Kenneth S. Meyers
Insured. If, however, the Insured
refuses to consent to any settlement
reconunended by the Insurer and elects to contest or continue
the legal proceedings in connection with such claim, the
Insurer's liability for the claim shall not exceed the amount for
which the claim could have been settled plus legal expenses
incurred up to the date of such refusal."

Some hanuner clauses also eliminate the insurer's liability for
defense expenses incurred after the date of refusal, and some
even allow the insurer to tender the defense back to the insured
at that point.
aff~rded

hus, although the insured might be
the rigr.tt to
T
refuse to consent to a settlement, that nght comes WJth a
significant cost attached to it. A hammer clause creates pressure
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on the insured to accept a settlement recommended by the insurer because the failure to do so exposes the insured to significant
risk, including the risk of payment of both further legal expenses
and a potentially significant judgment.
The practical effect of a hammer clause might come as a surprise to many professionals insured under a policy containing
such a provision. For example, a professional with a policy containing limits of $2 million per claim would normally have no
uninsured exposure when facing a claim with a potential maximum value of $1 million. If, however, the insurer invoked the
hammer clause after the insmed's refusal to consent to a settle-

(Continued on page 2)

contribution to the judgment pursuant to the terms of the hammer clause. This is particularly true where defense counsel
appointed by the insurer is also facing a malpractice claim for the
allegedly faulty advice concerning the merits of the litigation.
Notwithstanding the common use of hammer clauses in professional liability policies, there is a dearth of legal authority
addressing the interpretation of such provisions. The one case in
California (and one of only a few in the entire United States) to
even involve a hammer clause is Transit Casualty Co. v. Spink
Corp., 94 Cal.App.3d 124 (1979), overruled in Cormnerc1:al
Union Assurance Companies v. Sajeway Stores, Inc., 26
Cal.3d 912, 921 (1980) on grounds unrelated to the hammer
clause. Transit v. Spink did not address the relationship
between the insured and the insurer whose policy contained the
hammer clause. Nevertheless, in light of the dearth of other
authority on the issue, Transit v. Spink will likely be looked to
for guidance in any litigation involving the hammer clause.
Transit v. Spink was an action by an excess insurer against
the primary insurer and the insured for damages suffered by the
excess insurer (consisting of the ammmt of a judgment in excess
of the primary limits paid by the excess insurer) resulting from
the failure of the primary insurer and the insured to settle the
underlying action within the primary limits. The Court of Appeal
affirmed the judgment in favor of the excess insurer against both
the primary insurer and the insured. As to the insured, the Court
held that the consent clause did not give the insured unfettered
discretion to reject a settlement without concern for any obligation of good faith. Rather, the insured's decision on whether or
not to consent to a settlement was governed by the obligation of
good faith and fair dealing, at least as to the excess carrier. This
specific holding was overruled in Commercial Union.

PTq[ess'ional L'iab'il'ity Insumnce
Continued from page 1
ment of $300,000, the insured could face potential liability for all
legal expenses incurred subsequent to the refusal, as well as
potential liability for the amount of any judgment in excess of the
recommended $300,000. Thus, by invoking the harmner clause,
the insurer has transformed a $2 million policy into a $300,000
policy.
ortunately, the picture from the professional's perspective
not qmte as bleak as 11. m1ght seem. It IS not a Simple
ma1.ter for an insurer to posture the claim to establish the prerequisites to invocation of the hammer c:lause. Moreover, even where
the insurer believes that all the prerequisites exist, there is still
no guarantee that. the insurer will prevail in any subsequent coverage litigation with the insured. Thus, in deciding to invoke the
hammer clause, the insurer must also weigh its potential risks in
the event that it. is determined that the attempt to invoke the
hammer cl8use was improper.
A prerequisite to application of the hammer clause is the existence of a seLtlement proposal rccon:unended by the insurer and
rejected by the insured. This presupposes that the. recommended
settlement would also be acceptable to the claimant. As a practical matter, however, the likelihood of a settlement proposal
acceptable to the claimant and the insurer is significantly reduced
where the insured has stated his or her desire not to settle the
claim. If the professional liability policy is one allowing the
insured to choose his or her own counsel, chosen counsel will follow their client's wishes and attempt to avoid a situation where
the prerequisites to invocation of the hammer clause exist. If
counsel is appointed by the insurer, the insurer might be reluctant to instruct. counsel to negotiate a settlement while cognizant
that such a course of action is contrary to the insured's wishes.
Moreover, defense counsel might be reluctant to follow the insurer's instruction to negotiate a settlement. where that instruction
conflicts with the wishes of defense counsel's other, and primary,
client - the insured. Frankly, it is the brave insurer which risks a
bad faith claim by pursuing settlement against the express wishes
of the insured.
Another prerequisite to application of the hammer clause is
that the proposed settlement fully and finally resolve the claims
against the insured. In SecuYity Ins. Co. o.f Hartford v.
Schipporei/,, Inc., 69 F.3cl 1377, 1383 (7th Cir. 1995), the Court
rejected the insurer's attempted reliance on a hammer clause
where the proposed "settlement" did not finally resolve the
clairns against the insured. The Court held that "the term 'settlement' in this provision makes sense only if it means a full and final
disposition of a clairn, and that assumes that a release of liability
\vill be issued."

F
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n addition to addressing the claim by the excess carrier
against the insured, the Court in Trans1:t v. Spink also
responded to the primary carrier's defense that its hands were
tied by the insured's refusal to consent to the proposed settlement, noting that the primary insurer could have invoked the
han:uner clause to parry the "intransigence of the policyholder ..
94 Cal.App.3d at 137. Thus, although not addressed in the context of a direct challenge to the propriety of the insurer's reliance
on the provision, Transit v. Spink at least indirectly approves of
application of the hammer clause.
In light of the Supreme Court's overruling of Transit 1.1. Spi,nk,
at least as to the holding concerning the extent of the insured's
duty of good faith and fair dealing to the excess insurer, the
precedential value of the decision, including the apparent.
approval of invocation of the han:uner clause, is subject to question. Nevertheless, the decision in Transit v. Spink at least raises
some significant issues regarding the rights of the insurer and the
insured with regard to a hammer clause.
The Supreme Court in Commerc1:al Union held that the
insured's duty of good faith and fair dealing to his excess carrier
does not "compel[ ] him to accept a settlement offer or proceed at
his peril where there is a substantial likelihood that an adverse
judgment will bring excess insurance coverage into play." (26
Ca1.3cl at 921.) However, the Supreme Court did not hold that
there was no obligation of good faith and fair dealing owed by the
insured to the excess insurer. It only held that such a duty did not.
require the insured to protect the excess insurer's interests by
accepting a settlement offer within the primary limits.
Just as the insured is subject to an obligation of good faith and
fair dealing, the insurer's decision on whether or not to invoke the
hammer clause is also limited by its obligation of good faith and
fair dealing. In deciding whether to invoke the hammer clause,
the insurer, consistent with the covenant of good faith and fair
(Cont1:nued on page 9)
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nother hurdle faced by insurers in attempting to invoke
the hammer clause is the potential argument by the
insured professional that the refusal to consent to a proposed settlement resulted frorn the failure of the insurer and defense counsel to adequately advise the insured of the facts concerning the
merits of 1he claim and the proposed settlement.. For example, if
appointed defense counsel opines that liability is questionable,
and the insured refuses to consent to a proposed settlement
based on the likelihood of vindicating his or her reputation at
trial, the insurer's attempt to invoke the hammer clause after a
judgment at trial will likely be countered by the insured's contention that had defense counsel given proper advice regarding
the likelihood of liability, the insured would have consented to the
proposed settlernent. An insurer faced with a bad faith lawsuit in
this scenario might think twice before insisting on the insured's
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Parallel Proceedings: Criminal
and Civil Litigation

left, right, middle, or across the whole page? The only sure thing
is that the rules will change shortly after you have learned them.
Now, after years of practice, my goals are slightly different:
with hard work I hope to learn about changes in the rules when
they occur, and I have developed ways to learn the reputations
and preferences of judges before whom I am appearing for the
first tin1e. ABTL has played, and continues to play, an inlportant
role in fulfilling those goals. Over the years, ABTL has presented
any munber of programs dedicated to introducing new state and
federal judges to the membership and to previewing and explaining changes in the rules. More inlportantly, ABTL has provided an
opportunity to talk informally with hundreds of lawyers and
judges. Whether at the receptions before the programs or over
the dinner table, those conversations have yielded a wealth of
information about how particular judges or courtrooms operate,
<mel have provided a w1ique fonun for discussing issues of concern to practicing trial lawyers and the bench.
In addition, ABTL is represented on numerous committees
formed by the local courts, the Judicial Cow1cil and various bar
associations to address issues relating to trial practice. We also
review and conm1ent on proposed rules. Just this year alone, we
are involved with several developments that should be of interest
to you as a business trial lawyer.

(Editor's Note: This article is continued from our last
issue with a discussion of settlement considerations, the
joint defense privilege and sentencing.)
Settlement Considerations
ne way to free up witnesses to testify in civil proceedings
is to resolve their criminal liability. Quick criminal settlements may also be advantageous for purposes of sentencing
guideline calculations (see discussion in Part VII C., infra).
However, as discussed above in Part
V, if the crinunal case is to be settled
through a plea, the plea may have
collateral effects in the civil litigation.
Thus, if early resolution of the criminal case seems appropriate, there
should be careful coordination between civil and criminal counsel to
try to find a criminal resolution which
is least damaging to the civil case and
yet still acceptable to criminal
prosecutors.
In structuring crinlinal plea agreements, attention must also be paid to
the crinlinal penalties to be imposed,
Jan Nielsen Little
and the effect of such penalties in the:
civil case. For example, a restitutionary payment in a crin1inal case may be viewed in the civil case as
an "acln1ission" of an amount owed, whereas a fine alight not be
so viewed. On the other hand, a restitutionary payment made in a
criminal case might be creditable: against a civil judgment, whereas a fine would not.
The OitYil Case. A civil settlement between private parties will
not resolve any pending criminal proceedings. It is also unlikely
that private civil litigants will incorporate into a setLlement. agree·
ment a promise that the aggrieved party will not report to or
cooperate with Jaw enforcement authorities if the conduct in
quPstion is otherwise punishable criminally. Such an agreement is
arguably against public policy in that it undermines society's
intc~rest. in deterrence and punishment of criminal conduct, and
enables a llnancially able: litigant to buy a way out of prosecution.
(Conversely, it is ethically irnpemlissible, and potentially illegal,
for LJ lawyer to exact a civil sett.Jement by using a threat to report
criminal conduct. Disciplinary Hule DH-105; see also, ABA Model
Rule 4.4; 519(2)). It might, however, be possible to include in a
civil settlement an agreement that the aggrieved party in the civil
case will notify prosecuting authorities that, at. least from a monetary standpoint, the aggrieved party has been "satisfied" by the
civil resolution.
Simultaneous Or "Global" S'eUlen!cn,Ls. It is not uncommon
for settlement negotiations to be ongoing simultaneously in civil
and criminal proceedings, much in the way a civil defendant
might negotiate with two different plaintiff groups suing on the
same facts. \Vhether to settle civil and crilninaJ cases simultaneously, or seriatim, will be a tactical decision unique to each case.
When the government is a party to civil litigation or admin..isl:mtive proceedings, a "global settlement" of civil, criminal, and
administrative proceedings may be sought. Caution is necessary,
however, because the question whether a United States Attorney
has the authority to bind other government agencies ami depart-

0
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he Judicial Council's Complex Civil Litigation Task Force,
chaired by Justice Hichard Aldrich, has circulated for
comment a draft of its proposed Deskbook on the Management of
Complex Litigation. This Deskbook is somewhat like the federal
l'vfauual fen· Complex Lit·igat?:on, Second, but it is different in
many ways. Our Courts Committee is currently reviev,ring the
Deskbook and preparing cornments on behalf of the ABTL. The
Deskbook is a major step forward in inlproving how state courts
manage complex civil cases, many of which, of course, are the
business cases that our members handle.
The Deskbook's full value vvill not be realized, however, if the
c:omts do not elevate the necessary resources to these cases. San
Francisco and Orange County Superior Courts already have complex litigation programs. In Los Angeles, we only have the "long
cattsc" court, Central Civil West, and despite the significant
improvement in how cases are handled there under the supervision of Judge Harvey Schneider, there is a long way to go before
it. lJecornes a true complex litigation program. Not all complex
casc:s l.mn out to be long causes, particularly if creatively managecl, and not all long causes are complex. More sig11ificantly, the
c:unenL system is subject to tactical abuses by those who fonun
shop by convincing an assigned judge that the case vvil.l take more
Lhan twenty days. At that point, a new opportunity to challenge
Lhe trial judge arises; you all know how the game can be played.
ShifLing the most complex cases to a new judge on the eve of trial
loses all the efficiency benefits of individual calendaring and
makes little sense. The Presiding Judge, Victor Chavez, and
Assistant Presiding Judge, James Bascue, have expressed support for a complex litigation program where complex cases are
identified early and assigned to a complex litigation judge for all
purposes. They have been stymied at the present time by a lack
or n'~sources for law clerks, courtroom personnel and other
resources that are essential to making the court work. However,
such a court should significantly improve the efficiency of hancUing complex cases in order to pay for itself. If you think the
time has come for a complex litigation program, notwithstanding
the funding problems, make your views known to us or the Court.

(Cont·inuedonpage 12)
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Parallel Proceedings _____________

he retention of separate cmmsel for employees and officers
becomes an expensive venture. Some economies may be
achieved by one attorney representing a group of employees
among whom there is no conflict. See, e.g., In Re Grand Jury
Proceedings, 859 F.2d 1021, 1026 (1st Cir. 1988) (refusing to disqualify counsel on grounds of multiple representation absent evidence of actual conflict).
Joint Defense Privilege. Where multiple counsel have been
retained, it may be desirable for some or all of them to enter into
"a joint defense agreement," between the civil and the crinlinal
counsel, or among various criminal counsel, or among civil counsel, in order to share information without fear of waiving the
attorney-client privilege. The "joint defense privilege" has long
been recognized in federal court. See Hu.nydee v. United States,
355 F.2d 183 (9th Cir. 1965); Continental Oil Co. 1). United
States, 330 F.2d 347 (9th Cir. 1964). This privilege is an extension
of the attorney-client privilege whereby communications between
lawyer and client remain confidential when the lawyer shares
those communications with lawyers for co-defendants to present
a common defense. Waller v. Financial Corp. of Arnerica, 828
F.2d 579, 583 n.7 (9th Cir. 1987); see also US. v. Schw1:mm,rc:r,
892 F.2d 237, 243 (2nd Cir. 1989).

T

Continued from page 8
ments is complicated and unsettled. See generally United States
<J fgbon-wa, 120 F.3d 437 (3rd Cir. 1997) (citing cases). Even if a
United States Attorney has such authority, careful drafting is necessary to ensure that the proposed settlement clearly reflects her
intent to exercise it- even if the United States Attorney in question is only committing to bind other United States Attorneys
offices. See, e.g., United States v. Russo, 801 F.2d 624 (2nd Cir.
1986).
ruly "global" settlements are rare, however. Often the government is unwilling to "package" simultaneous settlements and will instead require that one action be resolved before
another is considered. (For example, the IRS will generally delay
resolution of civil tax liability until issue(s) relating to criminal
tax liability .have been resolved.)
Rather than negotiating one giant
settlement agreement, more often a
corporation is in the position of trying to negotiate "simultaneous" settlements with various parties: vvith
private litigants, with prosecutors,
and/or with various branches or
agencies of government., in civil or
administrative actions. The potential advantages or disadvantages,
and the availability and advisability,
of simultaneous or "global" settlements will be unique to each case.

T

ey elements which should be covered in drafting a joint
defense agreement include: the existence of a "common
interest;" preservation of confidentiality among the joint defense
group; a prohibition of dissemination of joint defense information
without permission; a recognition that while the sharing of information may further common goals, the joint defense agreement
does not require sharing of information; and provisions for
withdrawal from the joint defense group and for the return of
documents and preservation of confidences in the event of such
withdrawal.
It is always important to consider the desirability of a joint
defense agreement before sharing information vvith co-counsel.
To avoid ambiguity, the existence and terms of such an arrangement should be clarified, preferably in writing, before document
or information exchange begins. Bear in mind that it may not be
in your client's best interest to be party to a joint defense agreement because of its disclosure restrictions. For example, corporate counsel contemplating a possible voluntary disclosure to the
government will not desire a joint defense agreement, but will
prefer to conduct an internal investigation under the attorneyclient privilege provided by Upjohn Co. v. United States, 449
U.S. 383 (1981), and retain the option whether or not to waive
that privilege.

K

Ragesh K. Tangri

Other Issues
Retention Of Counsel. The introduction of a criminal investigation or administrative proceeding
during a pending civil case will almost certainly require the retention of additional counsel. Rare is the practitioner who can function comfortably and competently in all three arenas, civil, criminal, and administrative. Moreover, there are divergent interests
and strategies presented by the civil and criminal defense of the
case (the classic example presented by Fifth Amendment issues)
and the client is best served by receiving expert advice on all
fronts.
will

t
also likely be necessary to retain separate counsel for
some individual employees or officers, especially when crirniI
nalliability considerations are present. Conflict of interest considerations will prevent corporate counsel from representing individual officers or employees who may be asked to testify against
the corporation: if employees of a company are subpoenaed to
give testimony in a criminal proceeding, the company should hire
separate counsel for them to avoid conflicts of interest.
It is common for corporations to pay for criminal cotmsel for
employees, unless there is evidence that the employee knowingly
committed a crime against the company, in which case indemnity
is usually denied. It is not a conflict of interest for an individual's
employer to pay his attorneys' fees. See, e.g., US v. Scharrer,
614 F. Supp. 234, 240 (S.D. Fla. 1985); US v. Hoffer, 423 F. Supp.
811, 818 (S.D.N.Y. 1976), ajfd. 556 F.2d 561 (2nd Cir. 1977). Most
states have corporate indemnification statutes: for example, in
California, employees have a right to indemnification for such
expenses under California Labor Code § 2802, and permissive
indemnification for corporate officers is provided for in California
Corporations Code § 317. See also Delaware Code Title 8, § 145
(permissive indemnity of corporate officers). Many corporate bylaws also provide for indemnity for legal expenses, and usually
require the employee to execute an "undertaking" to repay the
expense should it later be determined that the employee acted in
a manner inconsistent with the best interests of the company.

Voluntary Disclosure Issues
Sentencing Guidelines Considerations. The Federal
Sentencing Guidelines place a premium on a defendant's admission of responsibility and on his cooperation with authorities.
he guidelines applicable to individuals, effective November
T
1, 1987, provide that disclosure of an offense to the government (prior to the government's discovery of the offense) may
provide grounds for a "downward departure" from an otherwise
applicable sentencing range. Fed. Sentencing Guidelines §
5K2.16, The guidelines further provide that where an individual
criminal defendant "clearly demonstrates acceptance of responsibility for his offense," which will usually come about in the context of a guilty plea, he may receive a 2-point reduction of the
"offense level" otherwise applicable. Fed. Sentencing Guidelines §
3El.l(a). And, where an individual defendant provides "substantial assistance" to governmental authofities in investigating or
prosecuting others, this may also provide grounds for a "downward departure" from the otherwise applicable sentencing guideline range. Fed. Sentencing Guideline § 5K1.1. These reductions

(Continued next page)
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of the offense level or downward departures form the guideline
range may make a substantial difference in a criminal sentence,
of ~everal months or even years of confinement.
The guidelines applicable to organizations, effective November
1, 1991, similarly provide for sentence reductions where there is
cooperation and disclosure. The guidelines provide a 1-point
reduction in offense level for "affirmative acceptance of responsibility," a 2-point reduction of offense level for acceptance of
responsibility and "full cooperation in the investigation," and a 5point reduction of offense level for self-reporting of an offense
not previously known to the government, full cooperation, and
acceptance of responsibility. Fed. Sentencing Guideline §
8C2.5(g). In addition, a downward departme from an otherwise
applicable guideline range may be achieved for the providing of
"substantial assistance to authorities." Fed. Sentencing Guideline
§ 8C4.1. Agaln, these reductions have the potential to make an
enormous difference - potentially millions of dollars - in the
fine imposed.

Documents Generated By the Opposing
Party: Protecting the Work Product

I

n an era of increased specialization,
an attorney's stock in trade typically is his specialized knowledge
of a particular industry or company. The attorney who has
amassed a library of "smoking gun" documents generated by the
adversary industry or company can better serve his clients'
needs, particularly where it is known that such "smoking gun"
documents are not often produced by the defendants in discovery. As a result, it becomes increasingly important to protect
from discovery the library of specialized information that an
attorney may have developed. At
first blush, it may appear that such
information naturally falls within the
protection of the attorney work
product doctrine. However, the
California work product doctrine, as
coclifiecl in Code of Civil Procedure §
2018, is not so clear.
Code of Civil Procedure § 2018(c)
gives absolute protection to "any
writing that reflects an attorney's
impressions, conclusions, opinions,
or legal theories." All other forms of
work product enjoy a quaW1ed privilege and must be disclosed if the
Denise M. Parga
court determines that "denial of discovery will unfairly prejudice the
party seeking discovery in preparing that party's claim or defense
or will result in an injustice." Code of Civil Procedure§ 2018 does
not define work product but specifically states that it is a restatement of existing law and is not intended to expand or reduce the
discovery of work product under existing law. Id. section
2018(d). The only guidelines provided by section 2018 is to set.
forth the state's policy to preserve the rights of attorneys to prepare their cases for trial with a certain degree of privacy and to
prevent attorneys from taking undue advantage of their adversaries' industry and efforts.

ecause of these provisions of the sentencing guidelines,
counsel representing an individual or a corporation facing
substantial criminal risk may well counsel early disclosure andlor
cooperation with governmental authorities, which in many cases
may also require a criminal plea. In the context of existing (or
possible) parallel proceedings, the disclosure and cooperation
incentives of the Federal Sentencing Guidelines alter the calculus
in the already difficult decision-making process. Following are
just a few of the considerations counsel should consider:

B

• Should the corporation which discovers a potential criminal
viulaticm in its ranks make an early disclosure to the government to take advantage of the Sentencing Guidelines' incentives, even though doing so may trigger instigation of civil
lawsuits or ad.ministrative proceedings?
• 'vVhere the government is already investigating criminal conduct, will there be a "race to cooperate" among individuals,
or between individuals and their corporate employer?
• If a corporate criminal conviction is likely, do the potential
sentencing advantages of self-reporting and cooperation outweigh the consequences in a parallel civil action of the
admissions and collateral estoppel effects of a criminal conviction?
• If an individual's criminal conviction is likely, should the corporation expect that the individual will be rushing to cooper-

ate, and strategize accordingly for a quick civil settlement
before that cooperation is revealed to civil plaintiffs?

nder section 2018, therefore, an attorney's library of
"smoking gun" documents generated by his client's adversary is not absolute work product and, if it is work product at all,
would enjoy only qualified protection. California courts do not
squarely address this issue. In Nacht & Lewis Architects, Inc. v.
Superior Court, 47 Cal. App. 4th 214, the Court of Appeal held
that compelled production of a list of potential witnesses interviewed by opposing cour1sel would reflect counsel's evaluation of
the case by revealing which knowledgeable witnesses counsel
deemed important enough to interview and, therefore, would
constitute qualified work product. By analogy, counsel's selection
of certain "smoking gun" documents generated by his client's
opponent should enjoy the same qualified work product protection as the selection process would reflect cour1sel's evaluation of
the case.
Some federal courts have long recognized that an attorney's
compilation or synthesis of docLm1ents is protected "opinion" or
absolute work product. In James Julian, Inc. v. Raytheon Co.,
93 F.R.D. 138 (D. Del. 1982), plaintiff's counsel assembled a
binder of critical documents which was reviewed by plaintiff's
principals, officers and employees in preparation for deposition.

U

Other Voluntary Disclosures. Federal agencies also encourage, and in some instances require, disclosure of misconduct. In
some regulated areas, disclosures are statutorily required. See,
e.g., 18 U.S.C. § 1512 (requiring government contractors to
report kickbacks to their contracting agency); 12 C.F.R. § 21.11
(requiring federally insured banking institutions to report suspected bank fraud to the Comptroller of Currency); Cj,
California Penal Code § 387 (corporate criminal liability for nondisclosure of serious concealed danger subject to regulatory
authority). "Voluntary" disclosure programs are formally in effect
in other agencies: for example, the Department of Defense has a
well known voluntary disclosure program for government contractors; the Department of Justice operates under a 1991 policy
paper governing voluntary disclosure in environmental cases; and
the Internal Revenue Service has a voluntary disclosure program.
Other agencies, even if lacking a formal voluntary disclosure program, may look favorably on voluntary disclosure. Voluntary disclosures can be especially important for government contractors
to avoid or minimize suspension or debarment sanctions.
(Continued on page 7)
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Documents Generated by the Opposing Party _ __

action. Docwnents that are in the possession of that party's attorney for his general use do not necessarily belong to his client,
particularly if those docw11ents are not maintained in the client's
file. See, e.g., Poppino v. Jones Store Co., 1 F.R.D. 215 (W.D.
Mo. 1940) (the mere fact that the attorney has possession of a
document does not make his possession of the docun1ent the possession of his client); In re Buono's Will, 14 Misc. 2d 760, 179
N.Y.S. 2d 717 (1958) (discovery does not extend to all personal
papers of the attorney but only to those papers in the possession
of the attorney belonging to his client). Therefore, it would be
prudent to segregate all investigative materials from client files
during the discovery phase of litigation.

CunLinue!ljimn page 5
The defendant sought production of the binder. Plaintiff argued
that the selection and ordering of docwnents constituted privileged work product reflecting counsel's opinions, mental impressions, conclusions or legal theories. The District Court agreed,
holding that the process of selection and distillation was entitled
to protection as work product. The Court, however, ordered disclosure of the binders because they were used to refresh the
deponents' recollection. The reasoning of James Julian, Inc.,
supra, was adopted by the Third Circuit Court of Appeal in
Sporck v. Pe'il, 759 F.2d 312 (3rd Cir. 1985), cert. den. Peil v.
Sporck, 474 U.S. 903 (1985), where the Third Circuit overruled
the District Court's order of production of documents grouped by
defense counsel to prepare a deponent. In Sporck, supra, the
Third Circuit Court of Appeal held that the selection and cornpilation of clocwT1ents by counsel in preparation for pretrial discovery
was absolutely protected. !d. at 316. Ntm1erous jurisdictions follow the reasoning of Jarnes Jv.lian, Inc., supra, and Sporck,
supra. See e.g., Omaha Public Power Dist. v. Foster Wheeler
Cmp., 109 F.R.D. 615 (D. Neb. 1986)(counsel's segregation of
documents is work product); Scuw,rzkopf Technologies Cmp. v.
Ingersoll Cuu1:ng Tool Co., 142 F.R.D. 420 (D. Del. 1992)(court
denied motion to compel specific identification of documents
withheld from discovery on the ground that the attorney's document selection process is protected work product and a specific
identification of withheld documents would essentially require
counsel to reveal his understanding of case).

th~t

n the event
the docwnents must be maintained as part
I
of the client's file, attorneys should lay a proper foundatiOn
for the invocation of work product before they coim11ence documentary investigation. It is not sufficient to declare in conclusory
language that the docm11ents are work product and reflect the
attorney's thought processes and mental impressions. The attorney should be able to truthfully declare that he or she reviewed
numerous docun1ents from third party sources and only retained
certain doctm1ents wl1ich he or she believed were significant to
their client or practice. That selection process should then be
protected work product.
Of course, a party may attempt to subpoena the "smoking gun"
documents directly from his adversary's attorney. The fact .that
the documents are maintained as part of the attorney's library
should not render them fair game for his client's adversary. What
is maintained by a party's attorney for his general practice and
not for a particular case would not satisfy the threshold of relevance to a particular action. Moreover, in1pressions, conclusions
and theories could be gleaned by the attorney from reviev,ring the
documents in his "library." In Shelton v. American Motors
Corp., 805 F.2d 1323 (8th Cir. 1986), the Eighth Circuit reversed
the District Court's entry of default judgment against the defen. dants as sanctions for in-house counsel's refusal to answer questions regarding the existence or non-existence of certain documents of her employer. The Eighth Circuit recognized that inhouse counsel's acknowledgement of the existence of certain
docwnents would reflect her judgment as an attorney as her recollection of the docwnents concerning a certain subject would be
limited to those documents she had selected as significant and
important to her legal theories.
In swn, many precautions should be taken during the discovery
process to protect docwnents generated by the client's adversary.

ot all federal courts adopt the "compilation" aspect of work
product. For example, in Bohannan v. Honda Motor Co.,
127 F.R.D. 5:36 (D. Kan. 1989), the District Court ordered production of docwnents generated by defendant and obtained by plaintiff from a litigation group. It held that even if the lawyer's synthesis or the documents were to constitute work product, the mere
acquisition of such docmnents from a non-party did not protect
the documents as work product. It further held that plaintiff had
not met its burden of establishing that the material was grouped
or synthesized in anticipation of litigation. The District Court was
unpersuaded by plaintiff's argument that it needed to withhold
the documents until later in order to monitor the defendant's
future discovery compliance and that it had signed an agreement
with the litigation support group not to disclose the materials to
defense cmmsel. The Bohannan reasoning was followed in
Hendrick v. A-vis Rent A Car System, Inc., 916 F. Supp. 256
(W.D. N.Y. 1996), in which the District Court granted General
Motors' motion to compel disclosure of statements of General
Motors employees which the plaintiff had obtained from third
party sources, noting that the sharing of information among similarly situated plaintiffs does not shield the information from disclosure. However, the court noted that the plaintiff was not being
required to reveal a precise list of every document his counsel
had exam.ined or obtained from other lawyers but merely to identify statements made by or attributable to General Motors
employees. See also Bartley v. Isuzu Motors, 158 F.R.D. 165 (D.
Colo. 1994)(court ordered plaintiff to produce docwnents generated by defendants in other cases, holding that such documents
did not constitute work product).

N

-Denise M. Parga

Contributors to this Issue
gichaTd J. BuTdge, J1~, is President of ABTL and a partner with
Dewey Ballantine LLP in Los Angeles.
Michael K. GTace is a partner with Greenberg, Gluskcr, I·'ields,
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partner with Troy & Gould.
Jan Nielsen Little is a partner and Raqesh K Tangri is an associate with Keker & Van Nest in San Francisco.
Kenneth S'. MeyeTs is a partner vvith Alschuler, Grossman, Stein ,'lc
Kahan LLP in Century City.

n light of the foregoing conflicting federal authority and the
absence of California authority, certain precautions should be
undertaken by any counsel who wishes to protect his investigation of the opponent's docwnents. Under Code of Civil Procedure
§ 2031(a), a party may only obtain discovery of docwnents that
are in the "possession, custody or control of any party" to the

I
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Angeles.
Peter S. Selvin is a partner and Pa.tn:ck Gunn is an associate in
the Litigation Department of Loeb & Loeb LLP.
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Jurisdictional Discovery Against
Foreign Parties

n agency volLmtary disclosures, the fact of disclosure is ~en
erally vrewed favorably, but does not serve as a bar to crmunal prosecution. Thus, except in cases where disclosure is statutorily required, the decision whether to make a voluntary disclosure is a strategic one: do the intangible benefits of disclosure
(potentially more favorable consideration from the agency, the
ability to "package" and present the information in the most
favorable way, and potentially greater control over the transmission of information to the government) outweigh the very tangible risks of disclosure (subjecting the client to potential criminal
investigation, civil lawsuits, and administrative sanctions for conduct which may othervrise have remained undiscovered, and providing the evidence, in the form of admissions, which may be
used in criminal, civil, or administrative proceedings).
Another important factor to consider in determining whether
or not to make a voluntary disclosure is the fact that if a voluntary
disclosure is made to criminal or administrative authorities, the
materials provided to governmental authorities, and the work
product behind those materials, may be discoverable by the government or by parties to a parallel civil case as a result of a waiver
or the attorney-client privilege or work-product doctrine. In 1988,
the Fomth Circuit decided the seminal case of In Re !VIaTt'in
Jvfmietta Corp., 856 F.2d 619 (4th Cir. 1988), cert. denied, 490
U.S. 1011 (1989) and held that voluntary disclosures made to
government officials constituted a waiver of the attorney-client
privilege and work-product protections. And, in Westinghouse
Elec. Cmp v. Republic ofPhilippines, 951 F.2d 1414 (3rd Cir.
1891), the Third Circuit, arter a lengthy analysis of the authorities
in this area, found that voluntary disclosures to government agencies investigating companies waived the attorney-client privilege
and exposed documents to discovery by third parties. The Third
Circuit found a waiver despite the fact that (a) the companies
reasonably expected the SEC and the Department of Justice to
maintain the confidentiality of the information disclosed to them,
ancl (b) the companies had followed the SEC's regulations concerning preservation of confidential documents, and had disclosed information to the Department of Justice pursuant to a
stipulated court order for confidentiality. Two district courts in
California recently have followed the Third Circuit's
f·Vcstinghouse opinion and held that production of documents to
a government agency waives the work product immunity.
J11cMorgan & Co. ?J First Cal'ifonLia Mortg Co., 931 F. Supp.
70:3 (N.D Cal. 1996); United States u. Family Practice
Associates, 162 F.R.D. 624 (S.D. Cal. 1995). See also In re
Salonum Bmthers Treoswy L'it'igation, No. 91 Civ 5471 (RPP)
(S.D.NY., June 30, 1993) (Salomon Brothers must turn over to
civil plaintiffs its submission given to the SEC during government
secmities lit.igaLion). Thus, while cow1sel making a volw1tary disclosure may try to obtain confidentiality agreements from government agencies, reliance on their enforceability is ill-advised.

I

A

recurring problem in international litigation is the extent to which foreign parties, who have been sued in
the United States, can be subjected to U.S.-style discovery, where
those parties have objected to the Court's exercise of personal
jurisdiction over them.
This problem is important because it illustrates a Catch-22 for
U.S. plaintiffs who seek to have the
Court exercise personal jurisdiction
over foreign defendants: on the one
hand, a U.S. plaintiff will frequently
need to conduct discovery to establish the jurisdictional facts necessary
to overcome a foreign defendant's
motion to dismiss; on the other hand,
the foreign defendant will argue that
until and unless the Court has determined that personal jurisdiction
exists, it should not be compelled to
respond to discovery authorized by a
U.S. Court, especially where such
discovery would not be allowed in its
Peter S. Selvin
home forwn.
At the threshold, it is settled law
that a U,S, Court has the discretion to allow discovery concerning
jurisdictional facts in a case where a foreign defendant contests
the Court's exercise of personal jurisdiction. See, e.g., America
West Airlines, Inc. v. GPA Gmup, Ltd., 877 F.2d 793, 801 (9th
Cir. 1989), citing Wells Fargo & Co. v. Wells Fargo Express Co.,
556 F.2cl 406, 430-31, n. 24 (9th Cir. 1977). At the same time,
however, discovery will not be allowed where the pertinent facts
bearing on the question of jurisdiction are not in dispute (H20
Houseboat Vacat?:ons, Inc. v. Hernandez, 103 F.3cl 914, 917 (9th
Cir. 1996)) or where the development of additional facts would
not affect the outcome of the Court's jurisdictional deterrnination
(Razore v. 1ualip Tribes of Wash'hogton, 66 F.3d 236, 240 (9th
Cir. 1995)).
n circun1stances where a U.S. court detetmines that jurisdicI
tiOnal diScovery w1ll be allowed as to a fore1gn defendant
who has contested the court's exercise of personal jurisdiction, an
important question frequently arises: whether a U.S. plaintiff will
be permitted to invoke the discovery proceclmes available under
U.S. law or whether the plaintiff must instead proceed only via the
Hague Convention or other bilateral agreement governing the production of evidence overseas.
As to foreign defendants over whom it has been determined
that the Court has personal jurisdiction, the answer was provided
by the U.S. Supreme Court in Soc-iete Nat'ionalle IndustTielle
Aerospatiale v. United States District Cow"t, 482 U.S. 522
(1987). In that decision, the Court held that U.S. plaintiffs are not
required to proceed exclusively via the Hague Convention in
obtaining the production of evidence overseas, even in circumstances where the production of evidence which is sought may
potentially put the foreign defendant in conflict with the law of its
forum. In the Societe Nationalle decision, the U.S. Supreme
Court admonished U.S. District Courts to proceeci on a case by
case basis in determining the application of the Hague
Convention, and warned that special concern must be given to the
prevention of discovery abuse and the demands of international
cornity lei. at 546-54 7.
( Contircaed on page 8)

stmm1ary, there may be incentives and value in making volI nuntary
disclosures of misconduct to government agencies,
but careful thought must be given to the potential ramifications in
parallel cri.n1inal or civil proceedings.
The world of parallel proceedings is marked not by straight
lines and fu1ear progressions; rather, the situation is usually one
where the "civil action .. .is tied in a tight knot with a criminal
prosecution ... With patience, [however], some formidable knots
may be untangled." Campbell 'U. Eastland, 307 F.2c! 478, 479
(5th Cir. 1962) (Wisdom, J.). Patience, caution, sensitivity, and
constant questioning and revisiting of issues as the knot tmravels
are the keys to success in this area.

-Jan Nielsen Little and Ragesh K. Tangri
7

Jurisdictional Discovery ____________

a foreign defendant as a sanction for that defendant's refusal to
respond to jurisdictional discovery. In that case, the U.S
Supreme Court affirmed the issuance of such a sanction against a
group of foreign defendants who refused to comply v.rith certain
court-ordered discovery. The discovery in question represented
an attempt on the part of the plaintiff to establish jurisdictional
facts, in response to the foreign defendants' defense based 01
lack of personal jurisdiction.
The holding in Insurance Corp. of Ireland stands for the
proposition that a foreign defendant who asserts a defense based
on lack of personal jurisdiction mil nonetheless be obliged to
respond to discovery concerning jurisdictional facts, even if that
discovery is not propounded in accordance v.rith the Hague
Convention's rules and procedures. The sanction for the failure
of a foreign defendant to respond to such discovery may be an
adverse finding on the issue of personal jurisdiction itself.

Continued from page 7
In Societe Nat-ionalle the Supreme Court did not address,
however, whether the application of the Hague Convention
becomes mandatory where the foreign defendant contests personal jurisdiction and the U.S. court has not yet made a determination on that issue. In such circwnstances, international comity
would seem to favor mandatory application of the Hague
Convention.
Although the U.S. Supreme Court has not squarely
addressed this issue, lower courts have. In Geo-Culture, Inc. v.
Siam Investment Management, 147 Or.App. 536, 936 P.2d 1063
(1997), a U.S. plaintiff brought suit against HBZ Finance Limited
(HBZ), a company based in Hong Kong. Arguing that the Oregon
court lacked personal jurisdiction over it, HBZ moved to dismiss
the complaint.

-Peter S. Selvin and Patrick Gunn

o~d_er

n response, the plaintiff sought an
from the court
allowmg 1t to take a telephomc depos1t10n of HBZ to ellsI
cover the pertinent jurisdictional facts. The trial court ruled that

JOIN US

plaintiff could take discovery from HBZ concerning the pertinent
jurisdictional facts, but only, at least initially, in accordance v.rith
the Hague Convention. The trial court "reserved" for later determination whether the U.S. plaintiff could utilize U.S. discovery
rules and procedures in connection with his jurisdictional
discovery.
Faced v.rith the requirement that it proceed v.rith jurisdictional
discovery, if at all, solely in accordance v.rith the procedures
described in the Hague Convention, the plaintiff elected to simply respond to the HBZ's motion to dismiss ~ v.rithout proceeding v.rith such jurisdictional discovery.
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he
court granted HBZ's motion t? disrniss, and the
plamtiff appealed. On appeal, the plamtiff argued, among
T
other things, that the trial court erred in requiring it to proceed,
Or~gon

Name(s)

at least initially, solely in accordance v.rith the requirements of
the Hague Convention.
Without reaching the international comity issues identified by
the Court in Societe Nationalle, the Oregon Court of Appeals
affirmed the lower court's determination that the plaintiff would
be permitted to undertake jurisdictional discovery, at least initially, solely in accordance v.rith the Hague Convention. 936 P.2d at
l 067. It is significant that the decision in Geo-Culture appears to
be the only U.S. decision which in recent years has limited in this
way the means by which jurisdictional discovery of a foreign
party can be taken.
Numerous cases decided by the federal courts go the other
way. See, e.g., Fishel v. BASF Group, et al., 175 F.R.D. 525, 528
(S.D.Iowa 1997) ("The Court does not believe plaintiff is limited
to the Hague Evidence Convention until the Cowt rules on the
personal jurisdiction issue"); Rich v. KJS California, 121 F.R.D.
254, 258 (M.D.N.C. 1988); Jenco v. Martech International, Inc.,
1988 US Dist. LEXIS 3991 (E.D.La. 1988).
Those courts which have not adopted the limitation articulated in Geo-Culture have required that foreign defendants
respond to discovery directed toward jurisdictional issues, v.rithout regard to plaintiff's compliance v.rith the procedures specified
in the Hague Convention. In such circwnstances, a foreign party
may be tempted to refuse to provide such discovery on the theory that absent compliance by the U.S. plaintiff v.rith the Hague
Convention's procedures it cannot be compelled to respond to
such discovery.
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U.S. Supreme Court decision on this point, however,
should give pause to a foreign party contemplating such a
step. In
Bauxites de Guinea, 456 U.S. 694 (1982) the Court concluded
that a U.S. Court can make a finding on personal jurisdiction over

A Insurance Corp. of Ireland, Ltd. v. Compagnie des
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Professional Liability Insurance

n light of the potential pitfalls facing. an insurer which
mvokes a hammer clause, msurers are likely to tread carefully before attempting to bring the hammer down on their
insmed. A hammer clause is most likely to be invoked where the
insmer believes that the insured is acting unreasonably in refusing to consent to a settlement, particularly where that refusal is
tied to an attempt by the insured to obtain some collateral advantage over the insurer. Where, however, the insured's refusal to
consent to a settlement is reasonable and in good faith, the insurer's ability to successfully invoke the hammer clause is subject to
some doubt. As a result, before invoking the clause, the insurer
will have to carefully consider whether the reasons for doing so
warrant the risk that the attempt will be unsuccessful and/or warrant the risk of a finding that the insurer failed to act in good
faith.
-Kenneth S. Meyers

I

Cont·inuedfrom page 2
dealing, must consider the insured's interests equally with its
own. See, e.g., Egan v. Mutual of Omaha Ins. Co., 24 Cal.3d
809, 818 (1979) ("The insurer, when determining whether to settle a claim, must give at least as much consideration to the welfare of its insured as it gives to its own interests."). Thus, in
attempting to invoke the hammer clause, the insurer cannot act
solely out of its self-interest in limiting its own potential liability,
but also must give equal weight to the insured's interests, including the insured's interest in protecting his or her reputation
and/or in limiting his or her future premium obligations.
Inasmuch as the interests of the insured professional and the professional liability insurer will almost always conflict where the
insured refuses to consent to a settlement, arguably the insurer
cannot properly invoke the hammer clause except in situations
where the insured is acting in bad faith and seeking to withhold
consent for an "improper purpose" (such as to force the insurer
to pay some or all of the deductible). Stated another way, so long
as the insured is acting in good faith in refusing to consent to a
proposed settlement, the implied covenant of good faith and fair
dealing precludes the carrier from invoking the hammer clause
because application of that clause would require giving greater
weight to the carrier's interests than to the insured's interests.

Court of Appeal Seeks Volunteers for
Settlement Conference Program

L

itigants who file a notice of appeal in Los
Angeles County receive by return mail an invitation to participate in the Court of Appeal's DistrictWide Settlement Conference Program. This program,
created jointly by the Court and the County Bar in
1996, offers the parties a chance to settle their case at
the very beginning of the appellate process, saving
months or even years of delay and often tens of thousands of dollars in costs and fees. The program
depends on the participation of volunteer settlement
officers, who agree to handle one conference approximately every quarter.

his analysis finds support in Security Officers Service,
Inc., v. State Compensation Ins. Fund, 17 Cal.App.4th
887 (1993), albeit in a somewhat different context. Security
Oj]icers involved a claim by a policyholder against its workers'
compensation insurer for, inter alia, the insurer's allegedly
improper settlement practices. The insured alleged that the
insurer's failure to promptly and properly settle workers' compensation claims against the insured resulted in the insured having to pay significantly higher premiums for subsequent workers'
compensation insurance policies. The insured's loss experience
was part of the statutorily-mandated formula used to determine
those subsequent premiums, and included the excessive reserves
posted on those claims which the insurer failed to settle expeditiously. The Court of Appeal held that, notwithstanding the fact
that there was no potential for an excess limits judgment under a
workers' compensation policy, the implied covenant of good faith
and fair dealing required the workers' compensation insurer to
give due consideration to the impact on the insured's future premiums of the insurer's settlement practices. In reaching this holding, the Court rejected the insurer's argument that the policy's
express allocation to the insurer of the right to settle precluded
application of a good faith standard. Rather, conduct by the carrier in strict compliance with the language of the policy was found
to be insufficient to defeat the insured's claims if that conduct
was not also undertaken in good faith.
Obviously, Security Officers is not directly on point. However,
its holding can be very important in a dispute over the carrier's
invocation of the hammer clause. Just as the insurer in Security
Officers was required to consider the impact of its settlement
practices on the insured's interests, particularly the impact of
those practices on the insured's future premiums, so too should a
professional liability insurer give appropriate consideration to the
insmed's interests in protecting his or her reputation and in limiting future professional liability insmance premiums. Because the
implied covenant of good faith and fair dealing requires the insmer to give "at least as much consideration" to the insured's interests as it gives to its own interests, arguably the hammer clause
cannot be invoked to protect the insurer's interest where the
insured is acting in good faith to protect his or her interests in
refusing to consent to a settlement.

T

Joseph Lane, the Clerk of the Court, says the program has become a victim of its own success: "We're
getting many more requests for settlement conferences than we have settlement officers to handle
them." The Court is therefore looking for additional
volunteer settlement officers from the County Bar's
membership. Participation was originally limited to
appellate specialists, but the program's popularity and
the success of non-specialists have motivated the
Court to expand its panel of settlement officers to
include more non-specialists. "Appellate experience
can be very useful," Mr. Lane explains, "but it's not necessarily essential. We've seen plenty of cases where the
settlement officer's mediation skills and experience
were what really counted."
Lawyers who want to work with the program should
send Mr. Lane a letter expressing their interest and
providing a brief description of their mediation and/or
appellate experience. Write to: Joseph Lane, Clerk,
Court of Appeal, 300 South Spring Street, Los
Angeles, CA 90013-1213. Questions about the program should be addressed to the lawyer members of
the settlement program's Steering Corrmtittee: Pamela
Dunn, (213) 624-3062 (chair); Robin Meadow, (310)
859-7811; Robert Gerstein, (310) 393-5582; or Rita
Gunasekaran, (310) 449-6000.
9
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Significant Decisions from the Federal Courts Committee

Securities
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D.A.R. 12739 (Court of Appeal, December 15, 1998), the Court of
Appeal for the Third Appellate District affirmed summary judgment for a parent corporation against an employee of a subsidiary
corporation suing for employment discrimination :mel wrongful
terrnination. The opil~on is a primer on four theories of parent
corporation liability in the emplO.J111ent. context. The court. analyzes the "integrated enterprise" test derived from federal labor
case law, consicleril1g interrelation of operations, common management, centralized control of labor relations and common ovinershlp or financial control between a parent ancl its subsidiary;
the agency test, requiring that a '"a parent corporation so control
the subsidiary as to cause the subsidiary to become merely 1he
agent or instrumentality of the parent"'; the alter ego test, requiring '"specific manipulatlve conduct'" by the parent toward the
subsidiary, relegating the subsidiary
to a mere instrumentality; and
promissory estoppel. Plaintiff failed
to establish triable issues of fact
under any of these theories.
Unmoved by plaintiff's equitable
plea that she would lose her lawsuit
because she had failed to sue the
subsidiary, the court found that the
"truly inequitable result in thls case
would be to impose liability on a
defendant who has none as a matter
of law."

In Diamond Multimedia Systems, Inc. v. Superior Court,
1999 Daily Journal D.A.R. 97 (Supreme Court Jan. 4, 1999), the
California Supreme Court held that the civil remedy of Corporations Code section 25500 for a buyer or seller of stock whose
price has been affected by market manipulation is available to
out-of-state purchasers even if the purchase or sale took place
outside of Califomja. The opinion is based on statutory construction, but is especially notable for its place in the nationwide
debate over perceived abuses in securities class actions. Defendant Diamond Multimedia urged the court to construe the
Corporations Code provision narrowly so that California would
not. provide a more att,ra.ct!ve forum ancl more expansive remedies for market: manipulation than under federal securities laws.
The court noted that the Federal
Private Securities Litigation Reform
Act of 1995, whlch was designed to
curb frivolous securities cases,
appears to have resulted in the filing
of an increased number of nationwide class action shareholder lawsuits in California courts under
California law, but refused to consider what it described as "policy based
arguments [which] must be addressed to Congress and/or the
Legislature." The Court also rejected the argw11ent that federal securiMichael K, Grace
ties laws impliedly preempt actions
for market manipulation under
California law, citing the Securities Litigation Uniform Standards
Act of 1998. Although observing that thls recent federal legislation "may accomplish what defendants urge thls court to do" with
its express prohibition of securities fraud class actions under
state law, the court noted that shareholders' rights under state
and federal law are cumulative and that Congress chose to bar
only class actions, and not individual actions, under state securities laws.

Copyright

Jeffrey W. Kramer

Joint Authorship
In Thomson v. Larson, the Second Circuit Court of Appeals
affirmed the lower court's finding that Lynn Thomson, a New
York University professor and independent contractor drarnaturg
who made significant contributions to the wTiting of Rent, was
not a co-author with John Larson, who was credited as sole
author of the Rent script. (Larson died suddenly after the i1nal
dress rehearsal.)
The parties had no written agreement. At trial, the court
found that Thomson had contributed independently copy-

Employment

(Continucd on page 11)

In Laird?!. Capital Cities/ABC, Inc., 1998 Daily Journal

Shareholder Class Actions Limited to Federal Court
by Congress to reduce the number of baseless securities
fraud lawsuits brought after a company's stock price
declines. The Securities Litigation Reform Act of 1995 first
sought to attack the problem by imposing heightened
pleading requirements on plail1tiffs. The result was a spate
of lawsuits in state court, such as Diamond Multimedia.
The Uniform Standards Act of 1998 seeks to force those
lawsuits back into federal court. It contains a number of
in1portant exceptions, however, that may make it possible
for plaintiffs to continue to bring lawsuits on dual tracks in
federal and state court.
Among other things, the Uniform Standards Act does
not apply to derivative actions. Thus, plainLiffs would
apparently be free to file securities fraud class actions in
federal court, coupled with parallel derivative actions in
state court.
-Vivian R, Bloomberg

Although much has been written about the Supreme
Court's recent ruling in Diamond Multimedia, 1999 Daily
Journal D.A.R. 97 (Supreme Court Jan. 4, 11199), scant
attention has been paid to the fact that the decision may
have no impact on future litigation. In D1:amond, the
Supreme Court ruled that nationwide class actions may be
maintained under California Corporations Code Section
25400, the state's broad anti-securities fraud statute. But,
what the Court giveth, Congress had already taken away.
Such lawsuits may not be brought under the Securities
Litigation Uniform Standards Act of 1998. Signed into law
on November 3, 1998, the Act bars shareholder class
actions from proceeding in state court. Instead, such lawsuits are forced into federal court, where plaintiffs must
meet the strict pleading standards of the Securities
Litigation Reform Act of 19915.
The lJJ~form Standards Act of 1998 is the latest attempt
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Cases of Note
In Sherman v. Kinet·ic Concepts, Inc., 1998 Daily Joumal
D.A.R. 11781 (November 17, 1998), the Fourth Appellate District
held that a new trial was warranted and monetary sanctions
under Code of Civil Procedure §9 128.5 and 2023 for trial costs
and attorneys' fees were mandated where, after trial, plaintiff discovered new evidence which the defendant had concealed during
cliscove1y.

Labor Law
In Lambert. v. Ackerly, 98 Daily Journal D.A.R. 10484
(October 1, 1998 Ninth Circuit Court of Appeals), the Ninth
Circuit held, as a matter of first impression, that employees who
were fired for complaining to their employer concerning their
employer's overtime violations could not state a claim for retaliatory terrnination Lmder the Fair Labor Standards Act.

Insurance

In Sheppard v. Freeman, 98 Daily Journal D.A.R. 10911
(Court of Appeal October 19, 1998), the Fourth Applellate
District held that except where a statutory exception applies, an
employee or former employee cannot sue other employees based
on their conduct relating to personnel actions whether or not the
employees are determined to have been acting within their scope
of employment and regardless of their personal motives.

In Cigna Property and Casualty Ins. Co. v. Polaris Pictures
Corp., 98 Daily Journal D.A.R. 11008
(Ninth Circuit October 22, 1998),
the Ninth Circuit held that an
insured's failure to disclose material
facts concerning its principal's prior
claims history supported rescission
of a marine insurance policy.

Civil Procedure
In 71mck Insurance Exchange v. Superior Court, 98 Daily
Journal DAR. 10673 (Court of Appeal, October 8, 1998), the
Second Appellate District held that a peremptory challenge is
exhausted only when the change of judge occurs. Therefore,
when the first challenge was dismissed as untimely and the judge
was not removed from the case, the party did not lose the right to
challenge the new judge when the original judge retired.

Arbitration
In James W Moore v. First Bank
of San Luis Obispo, 1998 Daily
.Journal D.A.R. 12750 (December 15,
1998), the Second Appellate District
Denise M. Parga
held that the arbitrators' legal error
of refusing to award attorneys' fees
to the prevailing party under a contractual attorneys fee provision was not subject to judicial review.
-Denise M. Parga

ln Valley Engineers Inc. ·u. Electric Engineering Co., 98
Daily Journal DAR. 11091 (Ninth Circuit October 26, 1998), the
Nintit Circuit affirmed the dismissal of an action as an appropriate
discovery sanction for concealment of critical docw11ents.

Significant Decisions from the
Fedeml Cow·ts Committee

Fair Use Doctrine and Extraterritoriality

In Los Angeles News Service v. Reuters Tele~Yision lnt'l,
Ltd., 149 F'.3d 987 (9th Cir. 1998), the Ninth Circuit Court of
Appeals affirmed the ruling of then District Court Judge Kim
McLane Wardlaw that the fair use defense did not shield defendants from liability in copying two "Reginald Demty" videotapes
for subsequent distribution by international new services.
Applying the four-factor fair use test, the Court concluded-that
the unauthorized use of the tapes was for a commercial purpose
and not transformative, the portion taken amounted to "the
heart" of the works, and the effect of the infringement on the
market for the works was substantial and adverse. The only factor favoring defendants was that the nature of the works was factual and informational rather than fictional and creative. With
three of the four factors favoring the copyright holder, the Ninth
Circuit approved of the lower court's sUI11ffiary adjudication that
the fair use defense did not apply.
The Ninth Circuit reversed the lower court's ruling precluding
damages for extraterritorial infringement by adopting, for the
first time, the Second Circuit's rule that an infringer may be liable
for damages caused abroad by a domestic act of infringement.
Because the unauthorized copying of the videotapes took place in
New York, the copyright owner was deemed to acquire an equitable interest in profits realized abroad from that infringement.
The Ninth Circuit held that a copyright owner "is entitled to
recover damages flowing from exploitation abroad of the domestic acts of infringement conmlitted by defendants."
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rightable material to the script of Rent. Despite these contrilJUtions, the court found that Rent. was not a "joint work,"
"prepared by two authors with the intention that their contribuLiull!; be merged into inseparable or interdependent parts of a
unitary whole." 17 U.S.C. s 101. The joint work test has two
requirements:
(l) each contributor must make "some non-de minimis copyrightable contribution"; and

(2) the contributors must have the mutual intent, at the time
of creation, to be joint authors.
!though Thomson satisfied part one of the test, the Court
of Appeals affirmed the lower court's conclusion that
there was no evidence that Larson intended to be a joint author
with Thomson. Factors that the court considered included (1)
Larson's rejection of a book writer to assist him with the script,
(2) Larson's sole discretion over what portions of Thomson's
work would go into the script, (3) Larson's prior use of co-author
credits in other projects, indicating his awareness of the designation, and ( 4) Larson's billing of himself as sole author and
Thomson as "dramaturg." Intent is especially important to examine "where one person .. .is indisputably the dominant author of
Ute work and the only issue is whether that person is the sole
author or she and another. .. are joint authors" (quoting Childress
n 7ht;lor, 845 F2d 500, 508 (2d Cir. 1991).

A

-Michael K. Grace
and Jeffrey W. Kramer
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Continued from page 3
ther changes are well underway in the Superior Courts.
Full weapons screening (i.e., judges, staff, jurors, lawyers,
litigants, witnesses and anyone else who wants to enter the building) is scheduled to commence in July at the Central Civil
Courthouse. It is long overdue. In 1998 alone, more than 4,000
restricted items were confiscated from people passing through
the weapons screening at those courts that now have it in Los
Angeles. If that many weapons were taken from people who
knew they were going through screening, imagine how many
weapons are brought into a courthouse with no screening. For
everyone's safety, screening will start downtown soon. In order to
accomplish that, all but five of the eighteen entrances that we
now use will be closed. Perhaps the summer was chosen to
implement the system so that there will be a few months of operation before the first rainy day. In any event, the Court knows
there will be bugs in the system The court is looking to the
lawyers for patience, cooperation and ideas for solutions to
problems.
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urthermore, while court consolidation (and the "no" vote
of the judges in L.A. County) has grabbed all the headlines, coordination is underway. Instead of 50+ trial departments
in Central Civil, there now are 60+, through the utilization of a
number of mw1icipal court judges who randomly are assigned
superior court matters at the filing window. The superior court
trial departments are also receiving municipal court filings.
Branch courts, such as Long Beach, Pasadena and Santa Monica,
are also fully coordinated. This means that you need to be fanlliiar with even more judges than you needed to know last year.
Undoubtedly, there will be problems with coordination efforts,
which you will want to bring to the attention of the court administration, and ABTL can help you do that.
On the federal front, the "White Conunission" sent its Final
Report to the President and Congress on December 18, 1998.
Entitled Commission for Structural Alternatives for the
Federal Courts of Appeals, F1:nal Report, it is available on the
web at http.//app.comm.uscourts.gov/. At more than 100 pages
including appendices, it is a lot to digest, but the Commission has
proposed a significant change in the structure of the Ninth
Circuit, which, if adopted, would change how you and I practice.
Greatly oversinlplified, the Report proposes dividing the Ninth
Circuit into ttu·ee "divisions." California would be split into separate divisions. The opinions of one division will not be binding on
the trial courts in the other divisions. Thus, under the proposal,
the potential exists for different federal law in Northern California from that in Southern California. Although a new "super en
bane" procedure is proposed to resolve interdivisional conflicts,
such review would be discretionary, so not all conflicts between
divisions would be addressed. The Report has its supporters and
its detractors, and it now is a "political" issue with the President
and Congress. If you or your clients have a position on the proposals, your Senators and Representatives are interested in hearing from you.

F

n any of these matters or others affecting the courts, the
ABTL Officers and Governors would be pleased to pass
your comments and ideas along to the appropriate committee or
member of court administration. Or you could take advantage of
the ABTL tradition I mentioned earlier and use the next ABTL
program to discuss your ideas with one of the judges at the
reception or during dinner.

0

-Richard J. Burdge, Jr.
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