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Fallout of Budget Apocalypse 
at the Los Angeles County 
Superior Court
By Lonny Zilberman

Over the last fi ve 
years, on a state-wide ba-
sis, the judicial branch 
budget has been reduced 
by more than $1 billion.  
As a result, the justice 
system is in deep distress.  
On April 8, 2013, the 
Los Angeles County Bar 
hosted a program called 
“Budget Apocalypse 101 
– Surviving The Chang-
ing Court Environment,” 
presented by Judge Dan 
Buckley, currently the 

Supervising Judge of the Civil Courts in Los An-
geles County as well as the three judges who will 
be assigned to the three “new” master calendar 
departments in downtown Los Angeles.  These 
three departments will handle all unlimited civil 
personal injury cases.  The three judges are: 
Judge Rafael Ongkeko in Department 91, Judge 
Amy Hogue in Department 92, and Judge Sa-
mantha Jessner in Department 93.  According 
to Judge Buckley, with budget cuts, only about 
one percent of the general fund budget is now 
allocated to the judiciary, which is a co-equal 
branch of state government.  

No single core issue has galvanized and uni-
fi ed the Bar as much as this lack of funding and 
the associated impact on access to justice in 
California.  The current consolidation plans are 
based on the assumption that these budget cuts 
are permanent.  When asked if funding would 
be restored Judge Buckley replied by rhetori-
cally asking, when will the economy get better 
and the unemployment rate drop?  The short 
answer is that nobody knows the answer.

In order to address a signifi cant budget 
shortfall for the 2013-2014 fi scal year, the Los 
Angeles Superior Court will be reorganizing its 

Will Sacramento 
Reinvest in the State’s 
Court System?
By Lois M. Kosch

There has been much 
publicity in recent weeks 
about California’s project-
ed $4 billion dollar budget 
surplus.  The unexpected 
windfall is reportedly the 
result of higher than ex-
pected personal income 
tax payments.  Over the 
past four years Califor-
nia’s court system has 
had $1 billion slashed 
from its budget, with 
devastating results. (See 
President’s Letter.)  In 

light of the apparent surplus, can the courts ex-
pect any restoration of funding?

According to Joe Dunn, Executive Director 
of the State Bar of California, there is cautious 
optimism that the court system may see more 
dollars fl owing in its direction when the state 
fi nalizes the budget in June.  Signifi cantly, the 
Judicial Council recently approved a formu-
la for allocation of state funding to the state’s 
58 county court systems.  This replaces an 
outmoded system based on county funding of 

(see “Court Funding” on page 9)

Lonny Zilberman Lois M. Kosch
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You won’t want to miss our August 21st luncheon  
with Justice Antonin Scalia and Professor Bryan A. Garner

12:00 NOON - 1:30 P.M. AT THE U.S. GRANT HOTEL
326 BROADWAY, SAN DIEGO, CA

Early registration period available for ABTL members until July 15th, 2013 

Registration will include a copy of  
“Reading Law: The Interpretation of Legal Texts”
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The public’s opinion 
of lawyers and the legal 
profession continues to 
fall.  Fewer than one in 
four people have a favor-
able impression of law-
yers and the legal profes-
sion according to results 
of recent public opinion 
surveys.  Further, only 
17 percent of respon-
dents give lawyers high 
ratings for honesty and 
ethics.  Perhaps this is 
not surprising given the 

frequency with which the public is bombarded 
with negative images of shady lawyers engag-
ing in all manner of misconduct in novels, mov-
ies, and television programs.  Have you seen 
The Good Wife or Suits lately?  I thought about 
this as I fi nished a John Grisham novel about 
the extraordinarily unethical (and unbelievable) 
steps a couple of sleazy “street lawyers” took 
to get clients, and the equally unethical ways 
in which they handled legal matters for those 
clients.  An ethics professor could fi nd enough 
material in the book to write at least half a doz-
en fi nal exams.    

In a 2000 law review article entitled Bad 
Lawyers in the Movies, UCLA law Professor Mi-
chael Asimow argued that the increasingly neg-
ative portrayals of lawyers in movies that began 
in the early 1970’s not only refl ected the pre-
cipitous drop in the public’s image of lawyers, 
but very well may have caused or at least sig-
nifi cantly contributed to that drop.  Professor 
Asimow noted that movies made before 1970 
overwhelmingly portrayed lawyers as good hu-
man beings and competent, ethical profession-
als.  Since 1970, however, more than two-thirds 
of lawyers in movies have been depicted as 
greedy and unethical (or worse) “bad” people.  
Citing to research by cognitive psychologists, 
Professor Asimow argued that there is a causal 
connection, and not merely a correlation, be-
tween the public’s formation of negative views 
of lawyers and the heavily negative portrayal of 
lawyers in popular culture. 

So should we care about how poorly the 
public perceives us and our profession?  And if 
so, is there anything we can do about it?  The 
answer to the fi rst question seems to be that 

yes, we should care about the intensely nega-
tive perception the public has about lawyers.  
Numerous studies and scholarly articles sug-
gest that the harshly negative perception of 
lawyers contributes to the rampant career dis-
satisfaction and stress among practicing law-
yers.  Moreover, the fact that the great major-
ity of people think that lawyers are dishonest 
and can’t be trusted bodes ill for our judicial 
system.  After all, juries are comprised of mem-
bers of the public.  If those jurors feel that they 
can’t believe what lawyers tell them in trial, the 
whole process breaks down and the public los-
es confi dence in the judicial system.  And it is 
not a stretch to conclude that if people distrust 
the legal system generally, they will be far less 
willing to serve on juries.  So the answer seems 
clear that we should care about how the public 
views us.

The question then becomes whether there is 
anything we as lawyers can do to improve our 
standing in the public eye.  That is a much more 
diffi cult question.  Given the popularity of mov-
ies and television programs about lawyers be-
having badly, it seems unlikely that we will be 
seeing less of those movies and shows anytime 
soon.  Sleaze sells.  Viewers and moviegoers ap-
parently fi nd it more interesting to watch law-
yers lie, cheat, and steal than to watch them 
toil long hours representing their clients hon-
estly and zealously within the bounds of the 
ethical canons that govern our practices.  So in 
the short run, it will be diffi cult to turn public 
opinion in our favor, at least in the minds of 
the generations raised on depictions of larce-
nous lawyers.  Taking an optimistic view, how-
ever, perhaps we can begin to rehabilitate our 
public image by reaching out to that segment of 
the population that has not yet been infected by 
these negative depictions of lawyers — children 
and teens.  Opportunities to make a positive im-
pact on that group abound.  Here are a few.

Open Doors to Federal Courts
Open Doors to Federal Courts is a national 

program under which federal judges, including 
our local federal judges, annually host in their 
courtrooms high school students for mock-trial 
presentations on legal topics that are especially 
relevant to teens.  Volunteer attorneys serve as 
coaches for the students participating in the 
program.  Having participated in the past, I can 

Richard D. Gluck

President’s Letter
Turning Public Perception to the Positive
By Richard D. Gluck

(see “President’s Letter” on page 4)
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attest that the students love the program, and 
it is great fun for the lawyer-coaches. Informa-
tion about the program may be found on the US 
Courts website:  uscourts.gov.   

Constitution Day
Every year around Constitution Day (Sep-

tember 17), local attorneys volunteer to give oral 
presentations to high school students about the 
Constitution and how it applies to our lives and 
the lives of the students.  This is a great way to 
show the next generation some of the important 
work that we do.  Information about the pro-
gram may be found on the website of the local 
chapter of the ACLU.  

San Diego County Bar Association 
Children at Risk Committee

The Children at Risk Committee offers judg-
es, attorneys, paralegals, and law students sev-
eral opportunities to work with “at risk” chil-
dren in different programs and special events.  
One such program, created in connection with 
the San Diego County Offi ce of Education, pairs 
attorney volunteers with students at the Ash 
Street School in downtown San Diego to pro-
vide mentorship on such areas as preparing 
for college or careers, developing good study 
habits, and promoting positive and productive 
lifestyles.  The school, which houses programs 
for teen mothers and for students placed at the 
school for disciplinary reasons, asks volunteers 
to commit to meeting with students at least 
once  a month.  Information about the program 
may be found on the SDCBA website.

The Children at Risk Committee also creates 
mock trial video presentations for use in teach-
ing local elementary school children about the 
legal system in the hopes of preventing at-risk 
behavior.  Volunteers help the children pres-
ent a mock criminal trial, with the kids acting 
out all of the roles.  Then, while watching the 
video, facilitators discuss with the students the 
legal meaning of what they are watching.  After-
wards, the students and the volunteers break 
into groups to discuss further what they have 
seen and to have the students decide the out-
come as jurors.

Two additional programs are the Porter El-
ementary School Readers and the Rolling Read-
ers, both of which seek volunteers to adopt local 
elementary-school classrooms and read to the 
students on a regular basis.  Details on both 

programs may be found on the SDCBA website. 
These are only a few of many volunteer op-

portunities out there.  I hope you will take ad-
vantage of them.  I guarantee that you’ll get as 
much out of the experience as do the kids you’ll 
be helping.  And maybe, just maybe, we can be-
gin restoring our public image.

Court Funding Update
ABTL has been trying through the ABTL Re-

port and other means to keep our members up-
dated on the effects that cuts in court funding 
have had on our state court system.  The news 
has not been pretty, and seems to be getting 
worse.  For example: 

• 11 counties report that they cannot process 
domestic violence restraining orders the 
same day they are fi led

• 20 courts reported increased civil backlogs, 
and extensive amounts of unfi lled papers 
(San Mateo is fi ling papers submitted more 
than seven months ago)

• 23 courts have reported increases in the 
time it takes to process default judgments -- 
in San Diego it takes up to six months (used 
to take two weeks)

• In Sacramento, there has been a 75 percent 
reduction in the number of hours that civil 
fi ling windows are open (there are reports of 
fi ghts breaking out in lines for civil fi lings)

• It now takes six months to have a demurrer 
heard in Sacramento Superior Court
Although there had been some hope that 

the next state budget would restore some of 
the lost funding, the revised budget that Gov-
ernor Brown proposed in May did not include 
any additional funding for state courts.  While 
the proposed budget for 2013-2014 does not 
include any further cuts, it also does not add 
any new money.  As Lois Kosch, our outstand-
ing editor, explains in her article discussing her 
recent conversation with former State Senator 
and current Executive Director of the State Bar, 
Joe Dunn, there is still some hope that addi-
tional court funding may be found during bud-
get negotiations between the Governor and the 
Legislature.  Let’s hope so!

Richard Gluck is of counsel to Bernstein 
Litowitz Berger & Grossman, where he prose-
cutes class and direct actions under the federal 
and state securities laws on behalf of institutional 
investors and shareholders.  

President’s Letter
continued from page 3
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A word on formatting may be help-
ful.  California Rule of Court 2.1055 
prescribes specifi c rules for the form of 
proposed instructions.  Following the 
formatting instructions in the rule will 
help you make a good record of the jury 
instruction proceedings.  For example, 
the rule requires each set of proposed 
jury instructions to contain an index 
with a checklist that the court may use 
to indicate whether the instruction was 
given as proposed, given as modifi ed, 
refused, or withdrawn.  (Cal. R. Court 
2.1055 (b)(3).)   Even if you propose and 
obtain brilliant, defensible instructions, 
any errors will not be reviewable if the 
record does not refl ect the instructions 
as actually given.  Null v. City of Los 
Angeles, 206 Cal.App.3d 1528, 1532 
(1988) (“None of these contentions is 
reviewable because the challenged in-
structions are not in the record on ap-
peal.”)
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Making the Record:  
Crafting Jury Instructions That Will Withstand Appeal
By Kate Mayer Mangan

Jury instructions are fertile ground for appellate issues.  
This article provides tips for crafting jury instructions that 
will withstand appeal.  

Your safest bet is 
to stick with the Judi-
cial Council of Califor-
nia Civil Jury Instruc-
tions, popularly known 
as “CACI.”  In fact, the 
California Rules of Court 
“strongly encourage” the 
use of CACI.  (Cal. Rule 

of Court 2.1050(e).)   A 
CACI instruction al-

most always will be upheld, and it poses little 
risk to your judgment.  But, of course, cases 
often implicate issues not addressed, or not 
adequately addressed, by CACI and the Ju-
dicial Council is not perfect as form jury in-
structions do not always accurately state the 
law.  (See, e.g., Mitchell v. Gonzales, 54 Cal.3d 
1041, 1056 (1991) (disapproving a BAJI in-
struction).)  In many cases, then, you will 
need to draft your own, unique instructions.

When you write proposed instructions, it 
is of the utmost importance to state the law 
accurately.  Attorneys often draft instructions 
that aggressively describe the law in their fa-
vor.  That is a mistake.  If you propose an in-
accurate instruction, the trial judge may reject 
the instruction, and you may not seek reversal 
based on the absence of instruction on that 
point.  (See Shaw v. Pacifi c Greyhound Lines,
50 Cal.2d 153, 158 (1958).)  Nor is the trial 
judge required to correct a proposed instruc-
tion that is erroneous.  (See, e.g., Tossman v. 
Newman, 37 Cal.2d 522, 525 (1951).)  It’s best 
to keep instructions simple and stay close to 
the language of the relevant case or statute.

A related principle is that your instruc-
tions should not be argumentative.  It is your 
right to request only nonargumentative in-
structions.  (See, e.g., Soule v. General Motors 
Corp., 8 Cal.4th 548, 572 (1994).)  That means 
that instructions should not recite too many 
facts drawn from evidence and should instead 
describe the law in general terms.  (See, e.g., 

Munoz v. City of Union City, 120 Cal.App.4th 
1077 (2004).)  Even when a proposed instruc-
tion is a legal proposition, be careful not to 
overemphasize a theory through repetition or 
by making it “unduly prominent.”  Id.  

Proposed instructions must be supported 
by the pleadings and by substantial evidence.  
(See, e.g., LeMons v. Regents, 21 Cal. 3d 869, 
875-76 (1978).)  Indeed, it is improper for a 
court to give an instruction that is not sup-
ported by the evidence—even if the instruction 
accurately states the law.  See, e.g., Solgaard v. 
Guy F. Atkinson Co. 6 Cal.3d 361, 370 (1971). 

Trial attorneys should propose comprehen-
sive instructions that cover each theory of the 
case.  You can never be certain which of your 
theories will persuade the jury, so include in-
structions on all of them.  If you lose and need 
to appeal, you cannot complain that the trial 
court failed to give an instruction you never 
requested.  (Null v. City of Los Angeles, 206 
Cal. App. 3d 1528, 1535 (1988).)  Nor does a 
civil trial court have a duty to instruct on one 
of your theories if you fail to propose specifi c 
instructions.  (See, e.g., Agarwal v. Johnson, 
25 Cal.3d 932, 950-51 (1979).)  One word of 
caution:  though you should propose com-
prehensive instructions, try to avoid propos-
ing duplicative instructions.  The trial court 
is likely to refuse instructions when the issue 
is addressed by other instructions.  See, e.g., 
Arato v. Avedon, 5 Cal.4th 1172, 1189 n.11 
(1993).

Of course, make sure to object if your op-
ponent fails to follow any of the principles out-
lined above.  For more about how to preserve 
your objections to your opponent’s proposed 
instructions, please see the article entitled 
“Objections:  When and How to Make Them” 
in the Summer 2012 ABTL Report.  

Kate Mayer Mangan

(see “Appellate Perspective” on page 13)
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Latest Update on Changes in 
San Diego Federal and State Courts
By David J. Aveni

ABTL has been providing periodic updates to its members 
regarding the important changes that have been taking place 
in the San Diego federal and state court systems.  Here is the 
latest update on these changes.

San Diego Superior Court Civil Division 
Offi ce and Phone Hours

The Civil Division business offi ce in the 
downtown and North County locations is cur-
rently open from 8:30 a.m. to 3:30 p.m. Mon-
day to Thursday and closes at noon on Fridays.  
Due to budget cuts, the Civil Division’s busi-
ness offi ce phone hours are limited to 8:30 to 
11:30 a.m.  Phones generally are not answered 
after 11:30 a.m.

Federal Court Judge Relocations
With the relocation of judges to the new U.S. 

Courthouse Annex completed, the court is reor-
ganizing courtroom assignments in the Edward 

J. Schwartz courthouse.  In May, the following 
judges were to relocate to new chambers and 
courtrooms in the Schwartz Courthouse:  Dis-
trict Judge Roger Benitez (Chambers 5A), Dis-
trict Judge Janis Sammartino (Chambers 4A), 
District Judge Anthony Battaglia (Chambers 
3B), Magistrate Judge Ruben Brooks (Cham-
bers 2C), and Magistrate Judge William Gallo 
(Chambers 2A). 

David J. Aveni is a senior counsel with Gor-
don & Rees LLP and a member of the San Diego 
ABTL Board of Governors.  His practice focuses 
on complex securities litigation and general com-
mercial litigation matters.

David J. Aveni



6

L.A. Court Consolidation
(continued from page 1)

operations by implementing a “Court Consoli-
dation Plan.” Changes will be implemented in 
phases and continue through June 30, 2013.  
All Orders regarding the Court Consolidation 
Plan can be found on the Court’s website at: 
www.lasuperiorcourt.org/consolidation.

First, let’s look at the numbers.  Ten Los An-
geles County courthouses are closing.  Twenty-
four departments handling unlawful detainer 
actions across the county will be consolidated 
into just four departments.  Twenty-six small 
claims departments are being consolidated into 
just fi ve departments.  In addition, all family 
law, probate and conservatorship matters are 
being consolidated and transferred to the Stan-
ley Mosk Courthouse in downtown Los Ange-
les.  As a result some litigants and attorneys 
will be forced to drive up to 50 miles from home 
to reach a courthouse.  Likewise, all collections 
cases (45,000 per year) will be consolidated at 
the Norwalk and Chatsworth courts.  Finally, all 
“Limited Jurisdiction” non-collection cases are 
also being consolidated downtown at the Mosk 
courthouse. 

As a further part of the consolidation, the 
Pasadena and San Pedro courthouses will be 
closed and all civil, non-personal injury cases 
from Pasadena were transferred to the Glendale 
courthouse, as of April 8, 2013.  Effective April 
15, 2013, all civil, non-personal injury cases in 
the San Pedro Courthouse were transferred to 
the Long Beach courthouse.

Effective March 18, 2013, all Los Angeles 
Superior Court personal injury cases must be 
fi led downtown at the Mosk courthouse.  Pur-
suant to the new “General Order” a personal 
injury case is defi ned as:  “An unlimited civil 
action described on the Civil Case Cover Sheet 
Addendum and Statement of Location as Mo-
tor Vehicle – Personal Injury/Property Dam-
age/Wrongful Death; Personal Injury/Property 
Damage/Wrongful Death – Uninsured Motorist; 
Product Liability (not asbestos or toxic/envi-
ronmental); Medical Malpractice – Physicians & 
Surgeons; Other Professional Health Care Mal-
practice; Premises Liability; Intentional Bodily 
Injury/Property Damage/Wrongful Death); 
or Other Personal Injury/Property Damage/
Wrongful Death.”  Actions dealing with inten-
tional infl iction of emotional distress, defama-
tion, civil rights/discrimination and malpractice 
other than medical malpractice are not included 

in this defi nition. Actions for injury to real prop-
erty or for breach of contract are also not in-
cluded in this defi nition.

Because of the lack of staffi ng, the ultimate 
goal of the Consolidation Plan is to eliminate 
court appearances as much as possible.  With 
respect to the consolidation of all “personal in-
jury” cases downtown into three departments, 
the goal is to transfer over 64,000 case fi les from 
all courthouses in the county into the three new 
departments (91, 92 and 93).  Part of that will 
be accomplished by the closing of 11 indepen-
dent calendar departments.  However, Los An-
geles County will maintain 31 trial courts for all 
personal injury cases -- 10 trial courts at the 
Mosk courthouse and 21 trial courts in remain-
ing courthouses around the county.

After implementation of the new local rules, 
on July 1, 2013, when a new complaint is fi led 
in a personal injury case, a trial date will be au-
tomatically assigned 18 months from the date of 
fi ling.  There will be two other dates assigned at 
the time of fi ling.  First, a Final Status Confer-
ence (FSC) date, which will be eight days before 
the trial date as well as an Order to Show Cause 
(OSC) date, which will be set three years plus 
one day from the date of fi ling.  If service has 
not been completed by this date, the case will 
be dismissed.  However, if service is not com-
pleted within 6 months of fi ling the complaint, 
then the original trial date (18 months after fi l-
ing) will be automatically continued to a later 
date, or as stipulated by the parties.

Importantly, there will be no case manage-
ment conferences in any personal injury cases.  
Also, as a positive side-effect of reducing court 
appearances, courts will automatically continue 
any trial date or hearing of any motion or de-
murrer, if all attorneys and/or parties stipulate 
in writing to the continuance.  The stipulation 
must be fi led at least fi ve days before the hear-
ing date or trial.  For personal injury cases, jury 
fees will now be due no later than 365 days after 
the fi ling of the initial complaint.  If, based on 
the estimated length of trial, number of parties, 
number of witnesses and number of anticipated 
motions, the case is determined to be “compli-
cated” (not to be confused with “complex”), then 
upon a motion of either party, the court may 
transfer any personal injury case to one of the 
remaining independent calendar courts.  

(see “L.A. Court Consolidation” on page 8) 11

Judge Marilyn L. Huff
continued from page 10

Judge Huff personally reviews the argu-
ments and the applicable law for a motion the 
week before the hearing.  Judge Huff does not 
typically offer a tentative ruling in advance of 
the hearing, except when the tentative ruling 
could potentially minimize a complex claim con-
struction dispute or in specifi c cases.

According to Judge Huff, oral argument 
should be a meaningful exchange of arguments 
that focuses on the questions or concerns she 
may have.  Attorneys should remain fl exible 
in their presentations.  If lawyers plan to use 
handouts or power point slides to augment their 
presentation, they should bring a copy for the 
Judge, opposing counsel, and for the law clerk.  

Scheduling Order
In the Southern District, magistrate judges 

are responsible for setting pretrial deadlines.  
Judge Huff honors the magistrate judge’s deci-
sions and encourages attorneys to comply with 
the scheduling order.  Recently, Judge Huff asks 
the magistrate judge to set the trial date dur-
ing the Early Neutral Case Evaluation, because 
she noted that a scheduled trial date may posi-
tion the case for early resolution by settlement.  
Unless good cause is shown, the trial date may 
not be changed.  At the fi nal pretrial conference, 
Judge Huff sets reasonable time limits for trial 
and usually sets deadlines for fi ling motions in 
limine and proposed jury instructions.  

Voir Dire
In civil cases, Judge Huff allows attorneys 

to provide jury questionnaires to potential ju-
rors to fi ll out prior to voir dire.  The goal of the 
questionnaires is to expedite the jury selection.

In criminal cases, Judge Huff uses the “Ari-
zona Blind Strike” method for jury selection.  
Under that system, the Court questions a panel 
of 31 or 32 jurors.  After challenges for cause, 
each side uses its peremptory challenges with-
out knowing which individuals the other side 
is challenging.  The fi rst twelve remaining “un-
struck” jurors are the jury, plus alternates.

Trial
When asked for advice regarding trials, 

Judge Huff refl ected on common mistakes, ex-
plaining that impeachment on collateral mat-
ters often falls fl at.  She advised attorneys to 
start and end each day strong.  The middle of 
the afternoon is the best time to schedule a dif-
fi cult or uncooperative witness.  On the other 
hand, critical evidence should be introduced in 

the morning when the jury is most attentive.  
Judge Huff does not allow speaking objections; 
she believes it is improper to raise them in front 
of the jury and side bar during trial tends to 
waste both the court and the jury’s time.  She 
encourages attorneys to discuss their objections 
at recess, at lunch, or at the end of the day.

Judge Huff encourages attorneys to be ef-
fi cient by focusing only on what is necessary at 
trial.  If more time is warranted, for good cause, 
she may extend the allotted time.

New Technology
Asked about the effectiveness of the new 

technology in her courtroom, Judge Huff re-
marked that she enjoys the new system as well 
as the natural light.  However, she noted that 
since moving into the new courthouse, the ju-
rors’ monitors may, on occasion, need to be re-
booted.  Additionally, because no projector is 
available, attorneys are advised to bring their 
own projector if one is needed at trial.  Judge 
Huff encourages lawyers to come to her court-
room in advance of trial to test out the new sys-
tem and to have a back-up plan in place. 

General Advice 
Although Judge Huff follows the uniform 

rules for matters pending before the court, she 
still has her “ways of doing things.”  Judge Huff 
recommends that attorneys, both new and ex-
perienced, come to her courtroom on Mondays 
to observe and learn how to conduct motion 
hearings.  

Judge Huff expects professionalism in her 
courtroom.  It is rarely effective to disparage op-
posing counsel, even in briefi ngs.  Civil discov-
ery disputes can be a source of great frustra-
tion for the parties as well as for many judges.  
Judge Huff stated that if she could redesign the 
system, district court judges would be involved 
in discovery process.  She recommends that 
lawyers step back and think through the ac-
tual disagreement, no matter what stage in the 
litigation, before seeking the court’s assistance.  
Judge Huff commends ABTL and the Federal 
Bar Association for their continuing educational 
efforts and welcomes practitioners to her court.

Carolina Bravo-Karimi is an associate at Wil-
son Turner Kosmo LLP, and Morgan Suder, J.D. 
Candidate May 2013, University of San Diego 
School of Law, will join Wilson Turner Kosmo, LLP 
following the July 2013 bar exam
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Brown Bag Luncheon with Judge Marilyn L. Huff
By Carolina Bravo-Karimi and Morgan Suder

On April 11, 2013, the Association of Business Trial 
Lawyers, together with the San Diego Chapter of the Federal 
Bar Association, presented a brown bag luncheon with the 
Honorable Marilyn L. Huff to discuss the inner workings of 
her chambers and her insights on the practice of law. 

Judge Huff was ap-
pointed as a federal dis-
trict judge for the South-
ern District of California 
in 1991, and served as 
Chief Judge from 1998 to 
2005.  Prior to joining the 
bench, Judge Huff was a 

partner with a law fi rm in San Diego, special-
izing in media law and civil litigation.  Judge 
Huff serves on the Judicial Conference of the 
United States Committee on Rules of Practice 
and Procedure and the Ninth Circuit Education 
Committee.  She is also a participant in the Pat-
ent Pilot Project, which was designed to reduce 
the backlog of intellectual property cases and to 
increase the expertise of participating judges in 
patent law.

During the brown bag luncheon, but before 
specifi cally discussing her preferences on mo-
tion practice and courtroom behavior, Judge 
Huff provided a general overview of the South-
ern District of California’s caseload, which is the 
sixth largest caseload in the nation.  An average 
district court in the United States has 411 civil 
cases and 125 criminal cases per judge.  In the 
Southern District of California, however, each 
judge has approximately 448 criminal cases and 
260 civil cases.  Being located near an interna-
tional border, this district is unique in that the 
majority of cases are criminal in nature.  Judge 
Huff presides over ten to fi fteen trials per year; 
approximately two-thirds are criminal trials.  

Motion Practice Before Judge Huff 
Due to the large caseload in this district, 

Judge Huff stated that the majority of the judg-
es’ decisions are based on the parties’ briefi ngs.  
Judge Huff appreciates well-written motions 
that concisely frame the relevant issues.  For 
specifi c guidance, she recommends the Rutter 
Group Practice Guides for the nuts and bolts on 
motion practice, and Think Like A Writer for the 
basic principles of writing.  Judge Huff cautions 

against using out-of-circuit or district court 
cases, as they are not persuasive.  Instead, mo-
tions should include the proper citations for 
controlling Ninth Circuit Authority when avail-
able, and necessary factual explanations.  At-
torneys should also address confl icting case law 
and explain why that authority does not apply 
to the case at hand.  

Judge Huff specifi cally addressed some of 
the most common motions in civil cases.  For 
summary judgment motions, she does not rec-
ommend providing a separate statement of facts 
and law.  Judge Huff suggested that attorneys 
should try to fi le summary judgment motions in 
advance of the deadline; discovery does not have 
to be complete if there are no triable issues of 
fact.  Judge Huff also explained her typical pro-
cedure for temporary restraining orders and in-
junctions.  She generally asks that parties serve 
their papers on the opposing side and provide 
them with the opportunity to state their opinion 
before going forward with the injunction.  

As for criminal cases, a member of the au-
dience asked about illegal reentry cases under 
8 U.S.C. § 1326.  For motions under 1326(d), 
Judge Huff appreciates specifi c citations to the 
immigration judge’s transcript, as she decides 
these motions on a case-by-case basis. 

Oral Argument Before Judge Huff
Judge Huff may submit motions on the pa-

pers under Local Rule 7.1(d)(1), including mo-
tions to dismiss.  Judge Huff typically schedules 
oral argument for summary judgment motions, 
claim construction disputes, and cases where 
there is a confl ict in the law or reason for the 
court to have oral argument.  In the South-
ern District of California, parties are required 
to identify no more than ten disputed claim 
terms for construction.  However, if good cause 
is shown, Judge Huff may allow the parties to 
identify additional patent claim terms.  Never-
theless, lawyers should narrow down the issues 
in claim construction hearings.  

(see “Judge Marilyn L. Huff” on page 11)

Judge Huff
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Key Budget Challenges/Priorities 

 Backlogs are increasing; lines and wait times are longer because of fewer clerks and cut services 
 Average family court services wait time is 8 weeks for first time appointments; 10 weeks for returns 
 Court users must travel up to 40 miles for probate and juvenile dependency court 

 

Annual Allocation* 
Total Allocation FY 2008-2009 
Est. Allocation FY 2012-2013** 
Percentage change 

$ 219,359,530 
$ 184,832,030 
-15.7% 

*Does not reflect unfunded cost increases 
**For comparison purposes only, includes court security funding 
 

San Diego Facilities Overview 
Number of court sites 
Capital construction projects 

9 
1 

 

Judicial Workload/Employees as of Dec. 2012: 

Population served 
Judicial officers 
Judicial officers needed 
Filled staff positions FY 08-09 
Filled staff positions FY 12-13

3,143,429 
154 
158.9 
1,652 
1,276

 

Case Statistics (Fiscal Year 2010-11) 

Felony filings 
Misdemeanor filings (incl. traffic) 
Infraction filings (incl. traffic) 
Civil filings 
Family and Juvenile filings 

16,744 
60,130 
512,821 
78,983 
42,878 

 
 Court Leadership 

Presiding Judge 
Court Executive Officer 

Hon. Robert J. Trentacosta 
Michael M. Roddy 

Budget Impacts 
General Budget Reduction Impacts to the Public 

 Delays in processing all types of case filings 
 Family court parties have to wait approximately 2 months to have 

child custody issues heard by a family court counselor 

Reduced Public Access:  
Self-Help/Mediator/Facilitator Services 

 Program staffing for the family law facilitator program cut 
 Overall reduction in the number of people served of nearly 15% 

Reduced Public Access: Court Reporters/Interpreters  
 Total number of court reporters has been reduced by 38% 
 No longer provide court reporters in civil, probate and family cases 
 If parties do not retain their own reporters, there is no record of the 

proceeding in civil, family, and probate matters 
Reduced Public Access: Public Service Counters and Clerks 
 Clerks’ business office hours reduced by one hour per day 
 Court business offices close at noon on Fridays 
 Phone hours have been cut 

Closures: Courtrooms and Courthouses 
 Plan to close 20 courtrooms by June 2013, 13% decrease 
 Reduced number of small claims night court sessions 
 Eliminated use of assigned judges; an equivalent to four courtrooms 

Staff Reductions:  Furloughs, Layoffs, Unfilled Vacancies 
 By the end of FY 2013-14, the Court projects 470 vacant permanent 

positions, which is a vacancy rate of 28% 
 All employees required to take 10 unpaid furlough days in FY 2009-

10 
 All staff required to take 3 unpaid furlough days in FY 2010-11 
 All staff required to take 24 unpaid furlough days in FY 12-13 and 13-

14 

Impacts: Court Security Services 
 The court does not realize a savings in security costs due to the 

realignment of security costs to the county 
 No longer provide bailiffs in closed courtrooms 

Fewer Judicial Officers 
 Eliminated the use of retired commissioners, paid pro-tem juvenile 

referees and suspended CASA funding 

 
 

  

  
JJudicial Branch Budget  SSnapshot  
        Superior Court of California 
              County of San Diego 
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L.A. Court Consolidation
continued from page 6

All of the judges speaking at the program 
strongly intimated that they will be “discourag-
ing” demurrers, discovery motions and other 
devices that require either appearances or ad-
ditional work for their staff.  That is because un-
der the new consolidation plan there will only be 
two court assistants for every three courtrooms, 
and the staff will not be able to keep up with 
the workload.  For this reason, the court is in 
the process of developing a “Frequently Asked 
Questions” page on its website, and telephone 
calls to specifi c departments will also be dis-
couraged.  If you leave a message, it is uncertain 
how quickly any call will be returned.

For all personal injury cases in Los Angeles 
County, there will be only three possible times 
for any hearing.  All trials and OSC hearings will 
be at 8:30 a.m., all FSCs will be scheduled at 
10:00 a.m. and all law and motion hearings will 
be scheduled at 1:30 p.m.  The judges speculat-
ed that most discovery, demurrer and disposi-
tive motion hearings will be set seven to eight 
months from date of fi ling, so the “mantra” to all 
attorneys will be to have patience.

With respect to all FSCs, the goal will be 
to appear and be “ready” for trial.  Effective            
July 1, 2013, there will be a newly adopted 
“General Order” for all FSCs, which includes 
a meet and confer requirement and all parties 
shall “jointly” prepare and lodge three sets of 
tabbed and marked exhibits (organized in three-
ring binders), as well as a joint jury statement, 
joint witness list, joint exhibit list, joint jury in-
structions and joint verdict form.  All motions in 
limine and trial briefs must be fi led fi ve calendar 
days prior to the FSC and served on all parties.

The clear message from the judges on the 
panel was that if these things are not ready, 
they will NOT continue the trial date at the FSC 
and will just tell the parties to literally go out 
into the hallway and prepare the required docu-
ments and return to the courtroom, when all 
of these items are done.  When the parties are 
“ready” for trial, they will then be assigned to 
one of the 31 trial departments (which may be 
located at a courthouse other than downtown 
depending on availability).  At this point the 
parties will have 15 minutes to exercise a 170.6 
challenge.

Because all court-sponsored ADR has also 
been eliminated, there will no longer be any 

mandatory settlement conferences for personal 
injury cases. Civility will become tantamount, 
otherwise the judges warned, the system will 
grind to a halt.  Of course, the “$64,000 ques-
tion” is whether 31 trial courts can handle 
60,000 cases.  Only time will tell.

So, what can lawyers do to try to change or 
improve the budget apocalypse?  First, as mem-
bers of the bar we need to understand that the 
courts have very little, if any political clout, so 
the Bar needs to speak up for the courts (simi-
lar to the Lorax speaking up for the trees)!  We 
need to write letters and tell anyone who will lis-
ten (especially elected offi cials) that the current 
consolidation plan for Los Angeles County and 
many other counties around the state is unac-
ceptable. While the courts appear to be an easy 
target for cuts, the impact is signifi cant because 
deconstruction of our justice system impacts 
access to justice for all Californians. 

More signifi cantly, public safety is at great 
risk as the judicial system lays off more staff, 
reduces hours of service and places thousands 
of cases into fewer courts. The time is now to 
reinvest in courts.  Democracy stands in the 
balance. 

Lonny Zilberman is a partner at Wilson Turner 
Kosmo LLP where he represents employers in civil 
litigation. 

The views and opinions expressed in this newsletter are solely 
those of the authors. While these materials are intended to 
provide accurate and authoritative information in regard to the 
subject matter covered, they are designed for educational and 
informational purposes only. Nothing contained herein is to be 
construed as the rendering of legal advice for specific cases, and 
readers are responsible for obtaining such advice from their own 
legal counsel. 

Use of these materials does not create an attorney-client rela-
tionship between the user and the author.

Editor: Lois M. Kosch 
(619) 236-9600 

lkosch@wilsonturnerkosmo.com

Editorial Board: 
Eric Bliss, Richard Gluck, Alan Mansfield, 

Olga May and Shannon Petersen 

©2012 Association of Business Trial Lawyers - San Diego | All rights reserved.
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Sample Letter to elected representative encouraging court funding

Date, 2013

Honorable __________
Member of the California Legislature
State Capitol
Sacramento, CA  95814

Dear Assemblymember/Senator:

As a constituent and an attorney I am gravely concerned about the massive underfunding our 
judicial system has experienced over the last fi ve years.  While I understand our entire state has 
been reeling from the impact of the recession our courts have taken a disproportionate share of 
the budget cuts.  The result has been a deconstruction of our justice system impacting access to 
justice for our citizens. 

Courts throughout the state have closed their doors.  From Fresno to San Bernardino whole 
courthouses have been shuttered requiring litigants to travel, in some cases, well over an hour, to 
pay a simple ticket.  More signifi cantly public safety is at great risk as the Justice system lays off 
staff, reduces hours of service and places thousands of cases into fewer courts 

The time is now to reinvest in courts.  Democracy stands in the balance. 

Sincerely,

XXXX

courts which existed in the 1990s.  The Judicial 
Council has worked since 1997 to adopt a new 
funding allocation process and the state legis-
lature had indicated that restoration of funding 
to the courts was contingent upon the Judicial 
Council’s adoption of a funding plan.  Now that 
such a plan has been developed and approved, 
the courts are more optimistic that the legisla-
ture will begin to reverse the budget cuts it has 
endured over the past four years.

Dunn said the court system hopes to see 
a restoration of 20 percent of those cuts ($200 
million) in the state’s fi nal budget for the com-
ing fi scal year.  Already some labor groups are 
demanding that if funding is restored that it be 
spent solely on trial court operations (as op-
posed to things like maintenance or construc-
tion).  Although the courts may not be funda-
mentally opposed to spending reinvestment 
dollars on trial court operations, it is expected 
to oppose any attempt by the legislature telling 
it how to spend its money on the grounds that 

such an attempt would violate the separation 
of powers between the legislative and judicial 
branches of state government.

Governor Jerry Brown issued a revised 
spending plan on May 14 that did not provide 
any additional funding for the courts.  The  
budget will now be considered by the legisla-
ture, which may be more receptive to the plight 
of the court system.  According to Dunn, the 
courts are politically unprotected and so advo-
cacy from the bar is key to having court funding 
restored.  Dunn urged all members of the bar to 
contact their state elected offi cials to advocate 
for more court funding.  (See sample letter be-
low.) As indicated, the judicial branch will know 
for sure how much funding restoration to ex-
pect when the state fi nalizes its budget in June 
2013.  Stay tuned.

Lois M. Kosch is a partner with Wilson Turner 
Kosmo LLP where she represents employers in 
civil litigation and is the Editor of the ABTL Report 
for the San Diego Chapter of ABTL.

Court Funding
continued from page 1



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


