
FROM THE TRENCHES: THE
SPONTANEOUS STATEMENT

EXCEPTION TO THE HEARSAY RULE

“Objection, hearsay” is probably
the single most uttered objection in
trials as attorneys on both sides of the
aisle attempt to use this rule of
evidence to gut the other side’s case.
Because the hearsay rule can
ultimately prevent the jury from
hearing critical evidence that may
make or break your case,
understanding its exceptions is crucial.
In a recent jury trial, we faced a

hearsay objection that sought to
exclude a key statement made by an
eyewitness to a police officer. We
represented a young man whose
vehicle was struck by a 22,000-pound
dump truck driving through an
intersection. The defense’s position

was that the dump truck driver had entered the intersection
on a yellow light and that our client had sped into the
intersection just as his light turned green. An eyewitness to
the crash testified at her deposition that she told the police
officer at the scene that she saw “the white work truck run
the red light and hit the blue Nissan Versa.” But because the
witness now lived in Texas, she was unavailable to testify at
trial. Moreover, at her deposition, she was only asked what
she told the police officer, rather than simply “What did you
see?” And since we inherited the case after her deposition, we
did not have the ability to ask that question. So, her statement
to the police officer was all we had.
Because the defense was disputing liability and because
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SHOULD YOU SEEK WRIT REVIEW?
CALIFORNIA AND FEDERAL
STANDARDS FOR GRANTING

MANDAMUS RELIEF

It’s a common conversation, and
one you’ve probably had.
A client reeling from an adverse

ruling wants to go straight to the
appellate court for relief. You explain
that most interlocutory rulings aren’t
immediately appealable, and that
review will have to wait until the end
of the case. The client asks if there’s

some other option—and suddenly, you’re in the position of
assessing whether this might be the rare case where the Court
of Appeal or Ninth Circuit would grant a writ petition
allowing discretionary review.

Most practitioners know that writ petitions are an
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PRESIDENT’S MESSAGE

It has been more than half a year since the last President’s Message appeared in these pages, 
although you would be forgiven for thinking more time had passed.  One COVID variant has 
been followed by another and still another.  Masks have stayed on, come off, come back on, 
and then fallen off again.  “Booster,” “N-95,” “viral load,” and “positivity rate” are some of 
the obscure words and phrases we were forced to learn by dint of necessity.  We have seen 
colleagues and friends fall ill, some seriously and worse.  Perhaps we have even been sick 
ourselves.  

I spent the better part of what we now call “Lockdown” out of Los Angeles, in a cramped 
one-bedroom apartment in lower Manhattan.  Ambulance sirens were heard at all hours as the 

city reached its apogee of illness in the early months of the pandemic.  Hospital emergency rooms were at capacity, filled with the sick and 
dying.  New York Governor Cuomo had not yet fallen from grace, and his daily press conferences passed in the moment for both comfort 
and entertainment.  None of us yet knew exactly where the danger lay.  We still washed our groceries, just in case.  The famously crowded 
streets of New York were crowded no longer, empty of pedestrians, cabs, and Ubers.  Every evening at 7, just as dusk settled in, neighbors 
banged pots and pans at their open windows as a way of thanking hospital workers—since a simple hand shake was now out of bounds—
and, indirectly, to be reminded of each other’s existence.  Once every few days, I would leave the house for supplies, always during the 
week to avoid crowds.  My interactions with other human beings were limited: one person to speak with on most days, three on a special 
occasion.  One Friday afternoon, I sat in a park with friends, six feet apart, drinking take-out spicy margaritas, seemingly the only good 
thing the pandemic had brought us.  Even in the panic of the first few weeks, when the courts closed, no reopening date was dreamed of, and 
it seemed we might all be out of work soon, we thought more about the people who mattered to us and less about work than we had in years. 

For an organization like ours whose central purpose is to manufacture conviviality, allowing legal adversaries to have fun with one 
another and thereby recognize each other’s basic humanity, this is properly a year of celebration at our cautious rebirth.  2022 is when we 
will, one hopes finally or at least for the foreseeable future, see one another again in person (taking of course all due precautions), celebrate 
in person, debate in person, and shake hands again, if that custom hasn’t gone forever out of style.    

The ABTL, fundamentally a social organization, was made for a year like this when, to rob a phrase, it feels like if not the beginning of 
the end of COVID, then at least the end of the beginning.  I am lucky to have 2022 as my opportunity to serve as your President.  I encourage 
each of you to take advantage of the many opportunities ABTL gives us to come together, from our dinners to the Annual Retreat, after so 
long apart.  Joke, laugh, converse, argue.  We are blessed to have one another.

Manuel Cachán is a partner at Proskauer Rose LLP.
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