
You’re elated that after years 
of discovery fights, you finally 
convinced the trial court to grant 
summary judgment and get rid of 
a meritless shakedown.  Or, you’re 
devastated that the trial court 
overlooked key evidence and took 
your righteous case from the jury.  So 
now you’re wondering: what are the 
odds the California Court of Appeal 
will reverse the summary judgment 
triumph/travesty in your case?  

While your particular odds will 
depend on the particular facts, you 
can expect the California Court of 
Appeal to reverse, on average, about 
29% of the summary judgments that 
are appealed.  If you want a number, 
that’s the bottom line.  The rest of 

this article summarizes others’ studies of the general appellate 
reversal rates, describes our methodology, and provides some 
more particularized summary judgment appellate statistics.

Others’ Studies

The Judicial Council of California publishes the California 
Court of Appeal’s reversal statistics in a yearly Court Statistics 
Report.  (Judicial Council of Cal., 2024 Court Statistics 
Report <https://www.courts.ca.gov/documents/2024-Court-
Statistics-Report.pdf> [as of May 1, 2024].)  For fiscal year 
2023, the Judicial Council reports that out of 2,601 appeals 

that terminated by written opinion, 70% were affirmed in full, 
9% were affirmed with modification, 17% were reversed, and 
4% were dismissed.  These disposition rates remain fairly 
consistent from year to year.  Based on these statistics, we 
tell clients that, practically speaking, the overall reversal rate 
for civil appeals in California is in the range of 20%.

Of course, summary judgments are reviewed de novo, 
whereas many other appeals require the Court of Appeal to 
deferentially review the case under the substantial evidence 
or abuse of discretion standards.  Thus, we would expect the 
reversal rate following summary judgment to exceed the 20% 
overall civil reversal rate.  The question is: by how much?

One article reviewed about 130 appellate decisions 
evaluating summary judgments in employment discrimination 
and retaliation claims under California’s Fair Employment 
and Housing Act between 2017 and 2020.  (See Dixler & 
Hamill, Calif. Employment Law Cases Actually Favor 
Summary Judgment (June 25, 2020) Law360 <https://www.
law360.com/articles/1283989> [as of May 6, 2024].)  This 
article found the reversal rate in such cases was about 24%.

Less rigorously, another article reported that unnamed 
California appellate justices “estimate” that about 35% 
of summary judgments are reversed on appeal.  (Arkin, 
Summary Judgment Motions Are Case Killers (Dec. 2020) 
Advocate Magazine <https://www.advocatemagazine.com/
article/2020-december/summary-judgment-motions-are-
case-killers> [as of May 6, 2024].)
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In September 2021, the California 
Civility Task Force released its 
initial report, “Beyond the Oath: 
Recommendations for Improving 
Civility.” The report sets forth four 
concrete, realistic, achievable, and 
powerful proposals to improve civility 
in California’s legal profession, 
and has already stimulated renewed 
interest in taming incivility in the 

state. The Task Force is comprised of a diverse group of more 
than 40 distinguished lawyers and judges, including members 
from each ABTL chapter. I am honored to serve as Chair. This 
article summarizes the report, explains ABTL’s key role in the 

The judge assigned to hear a case 
often changes during protracted 
litigation.  The first judge might retire 
or be reassigned to a different court 
division, or the first judge might be 
assigned to hear only pretrial matters 
before another judge takes over for 
trial.  While one party might try to 
revisit old issues before fresh eyes, 
the other side might believe it should 
not have to go through the expense of 
relitigating issues on which it already 
prevailed.  This article discusses how 
parties can assess whether their case 
presents that rare instance where a 
prior judge’s ruling might be amenable 
to further review by a successor judge 
overseeing the same action.

A judge may always reconsider his 
or her own interim rulings.

The California Supreme Court has confirmed that a trial judge 
has the power to reconsider his or her own rulings regardless of 
whether the statutory requirements for a reconsideration motion 
have been met, and regardless of how the trial judge comes to 
understand that a prior ruling was mistaken.  (Le Francois v. 
Goel (2005) 35 Cal.4th 1094, 1105–1108 (Le Francois).)  A 
party is not precluded from making a “suggestion” that the trial 
court sua sponte reconsider a prior ruling even in the absence of 
new facts or new law.  (Id. at p. 1108.)  The odds may be slim 
and the trial court need not rule on this suggestion because it is 
not a motion.  But if the court is seriously considering reversing 
itself, the court should inform the parties, solicit briefing, and 
hold a hearing.  (Ibid.)

FROM THE TRENCHES: THE
SPONTANEOUS STATEMENT

EXCEPTION TO THE HEARSAY RULE

“Objection, hearsay” is probably
the single most uttered objection in
trials as attorneys on both sides of the
aisle attempt to use this rule of
evidence to gut the other side’s case.
Because the hearsay rule can
ultimately prevent the jury from
hearing critical evidence that may
make or break your case,
understanding its exceptions is crucial.
In a recent jury trial, we faced a

hearsay objection that sought to
exclude a key statement made by an
eyewitness to a police officer. We
represented a young man whose
vehicle was struck by a 22,000-pound
dump truck driving through an
intersection. The defense’s position

was that the dump truck driver had entered the intersection
on a yellow light and that our client had sped into the
intersection just as his light turned green. An eyewitness to
the crash testified at her deposition that she told the police
officer at the scene that she saw “the white work truck run
the red light and hit the blue Nissan Versa.” But because the
witness now lived in Texas, she was unavailable to testify at
trial. Moreover, at her deposition, she was only asked what
she told the police officer, rather than simply “What did you
see?” And since we inherited the case after her deposition, we
did not have the ability to ask that question. So, her statement
to the police officer was all we had.
Because the defense was disputing liability and because
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It’s a common conversation, and
one you’ve probably had.
A client reeling from an adverse

ruling wants to go straight to the
appellate court for relief. You explain
that most interlocutory rulings aren’t
immediately appealable, and that
review will have to wait until the end
of the case. The client asks if there’s

some other option—and suddenly, you’re in the position of
assessing whether this might be the rare case where the Court
of Appeal or Ninth Circuit would grant a writ petition
allowing discretionary review.

Most practitioners know that writ petitions are an
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Our Methodology

To investigate for ourselves, we analyzed every California 
Court of Appeal opinion from 2023 that mentioned “summary 
judgment.”  We then assessed which appellate decisions 
actually decided whether the lower court’s orders granting 
defendants’ summary judgment motions should be affirmed 
or reversed.  This resulted in our including 353 total cases in 
our study.

Apart from complete reversals, there were many instances 
where the Court of Appeal reversed the summary judgment 
in part—meaning it affirmed summary adjudication as to 
some causes of action but reversed as to others.  For purposes 
of this article, we grouped “reversed in part” decisions with 
complete reversals.  If the trial court enters judgment for the 
defendant, but the Court of Appeal revives some part of the 
plaintiff’s case, most often that will be viewed as a “win” for 
the plaintiff-appellant.

Summary Judgment Reversal Statistics

Of the 353 appeals from defense summary judgments in 
2023, the Court of Appeal reversed 68 in whole and 33 in 
part, yielding an overall reversal rate of 28.6%.  

Published opinions made up less than 18% of the summary 
judgment decisions we analyzed.  Of the published opinions, 
34.4% were reversed, compared to only 27.4% of the 
nonpublished opinions.  This disparity makes sense because 
the Court of Appeal is more likely to publish an opinion 
where reasonable judges can disagree with the result, rather 
than cases where all judges agree.  But the overrepresentation 
of reversals in published summary judgment authority may 
lead to the misimpression that summary judgment reversals 
are more common than they actually are.

We also analyzed the summary judgment reversal rates in 
three general areas of the law: employment, contract, and tort.  
We found that there is some—but not much—variation.  The 
reversal rate was 27.7% in contract actions (18 out of 65), 
29.1% in employment actions (23 out of 79), and 30.2% in 
tort actions (48 out of 159).  Before drawing any conclusions 
from these reversal rates, we would want to see if this pattern 
holds over several years.

We also studied whether the particular appellate district 
where the case is heard informs the probability of reversal.  
The Sixth District had the highest reversal rate in summary 
judgment appeals by far, reversing 37.5% of the time (6 out 
of 16)—but it also handled the fewest number of such cases.  
The Fourth District reversed 32% of the summary judgment 
appeals it considered (24 out of 75).  The Second District 

reversed 31.5% (47 out of 149).  The Third District reversed 
21.4% (6 out of 28).  The First District reversed 21.2% (14 out 
of 66).  And the Fifth District reversed 21.1% (4 out of 19).  
At first glance, it appears that the Second, Fourth, and Sixth 
Districts reverse at a higher rate than the First, Third, and 
Fifth Districts.  However, without examining the data over 
more years, one cannot draw any definite conclusions about 
any district’s inclination to reverse summary judgments. 

* * *
There was once a time in California where terminating 

a case through summary judgment was disfavored.  But the 
Legislature amended Code of Civil Procedure section 437c in 
1992 “to liberalize the granting of such motions.”  (Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 848.)  Summary 
judgment “is now seen as ‘a particularly suitable means to 
test the sufficiency’ of the plaintiff’s or defendant’s case.”  
(Perry v. Bakewell Hawthorne, LLC (2017) 2 Cal.5th 536, 
542.)  By affirming around 70% of the summary judgments 
before them—across various subject matter areas and in 
various appellate districts—the Courts of Appeal have 
generally stayed true to this liberal policy.
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