
As a lawyer at a plaintiff’s firm, 
my friends and colleagues are 
often surprised to learn that we do 
business litigation.  They are even 
more surprised when they find out 
that we do our cases for businesses 
on a contingency fee.  While our 
firm is somewhat unique in this 
regard, representing businesses on 
a contingency fee has been both 

professionally and financially rewarding.  We have had 
the pleasure of representing real-estate development firms, 
tech start-ups, toy innovators, large hospitals, entertainment 
writers and producers, and even insurance companies as 
plaintiffs on a variety of different matters.  These cases present 
unique challenges and opportunities for plaintiffs’ firms and 
require creative, “outside-the-box” strategy and thinking.  
This article examines some highlights and practice pointers 
for lawyers who litigate business cases on contingency.

Why some businesses seek lawyers on a contingency fee

First Question:  Why would a business ever want to hire a 
lawyer to litigate its case on a contingency-fee basis?  There 
are as many reasons as to why a business may want to choose 
a contingency fee law firm as there are different kinds of 
businesses.  For example, a business may seek out a firm that 
has had past success on a particular kind of case in a situation 
that is similar to its own, and the firm just happens to be a 
contingency fee firm.  That happens more than one might 
think.

At the end of the day, one point is obvious: the 
decisionmakers for the business know they must obtain 
the best possible representation that is feasibly within their 

There are a lot of articles and 
programs about judges’ “pet peeves.” 
While it can be useful for lawyers to 
know judges’ preferences, sometimes 
the pet-peeves programs make judges 
sound whiny and ungrateful.  “I hate it 
when lawyers take too much time”; “It 
drives me crazy when attorneys won’t 
answer my questions”; “No one ever 
reads my local, local rules.”  We are 
very fortunate to have the opportunity 

to serve as judges; complaining about it makes us look like 
we do not remember how fortunate we are.  Also, I kind of 
like lawyers (I was one, you know).  I respect what they do, 
and (through associations like the ABTL) have made lasting 
friendships with many lawyers.

So this article is not about pet peeves.  It’s not about 
“common mistakes on appeal,” the “top 10 ways attorneys 
can forfeit an issue,” or “do’s and don’ts from the judicial 
perspective.”  I decided to write about things that, in my 

In September 2021, the California 
Civility Task Force released its 
initial report, “Beyond the Oath: 
Recommendations for Improving 
Civility.” The report sets forth four 
concrete, realistic, achievable, and 
powerful proposals to improve civility 
in California’s legal profession, 
and has already stimulated renewed 
interest in taming incivility in the 

state. The Task Force is comprised of a diverse group of more 
than 40 distinguished lawyers and judges, including members 
from each ABTL chapter. I am honored to serve as Chair. This 
article summarizes the report, explains ABTL’s key role in the 

The judge assigned to hear a case 
often changes during protracted 
litigation.  The first judge might retire 
or be reassigned to a different court 
division, or the first judge might be 
assigned to hear only pretrial matters 
before another judge takes over for 
trial.  While one party might try to 
revisit old issues before fresh eyes, 
the other side might believe it should 
not have to go through the expense of 
relitigating issues on which it already 
prevailed.  This article discusses how 
parties can assess whether their case 
presents that rare instance where a 
prior judge’s ruling might be amenable 
to further review by a successor judge 
overseeing the same action.

A judge may always reconsider his 
or her own interim rulings.

The California Supreme Court has confirmed that a trial judge 
has the power to reconsider his or her own rulings regardless of 
whether the statutory requirements for a reconsideration motion 
have been met, and regardless of how the trial judge comes to 
understand that a prior ruling was mistaken.  (Le Francois v. 
Goel (2005) 35 Cal.4th 1094, 1105–1108 (Le Francois).)  A 
party is not precluded from making a “suggestion” that the trial 
court sua sponte reconsider a prior ruling even in the absence of 
new facts or new law.  (Id. at p. 1108.)  The odds may be slim 
and the trial court need not rule on this suggestion because it is 
not a motion.  But if the court is seriously considering reversing 
itself, the court should inform the parties, solicit briefing, and 
hold a hearing.  (Ibid.)

FROM THE TRENCHES: THE
SPONTANEOUS STATEMENT

EXCEPTION TO THE HEARSAY RULE

“Objection, hearsay” is probably
the single most uttered objection in
trials as attorneys on both sides of the
aisle attempt to use this rule of
evidence to gut the other side’s case.
Because the hearsay rule can
ultimately prevent the jury from
hearing critical evidence that may
make or break your case,
understanding its exceptions is crucial.
In a recent jury trial, we faced a

hearsay objection that sought to
exclude a key statement made by an
eyewitness to a police officer. We
represented a young man whose
vehicle was struck by a 22,000-pound
dump truck driving through an
intersection. The defense’s position

was that the dump truck driver had entered the intersection
on a yellow light and that our client had sped into the
intersection just as his light turned green. An eyewitness to
the crash testified at her deposition that she told the police
officer at the scene that she saw “the white work truck run
the red light and hit the blue Nissan Versa.” But because the
witness now lived in Texas, she was unavailable to testify at
trial. Moreover, at her deposition, she was only asked what
she told the police officer, rather than simply “What did you
see?” And since we inherited the case after her deposition, we
did not have the ability to ask that question. So, her statement
to the police officer was all we had.
Because the defense was disputing liability and because
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It’s a common conversation, and
one you’ve probably had.
A client reeling from an adverse

ruling wants to go straight to the
appellate court for relief. You explain
that most interlocutory rulings aren’t
immediately appealable, and that
review will have to wait until the end
of the case. The client asks if there’s

some other option—and suddenly, you’re in the position of
assessing whether this might be the rare case where the Court
of Appeal or Ninth Circuit would grant a writ petition
allowing discretionary review.

Most practitioners know that writ petitions are an
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You should apply for a temporary stay of enforcement as soon 
as the court enters judgment, or even beforehand if you know 
the judgment is coming.  Because courts have broad discretion 
in granting or denying a temporary stay, your application should 
explain why such a stay is necessary and why granting the stay 
won’t prejudice the other side.

Step Two: Ask Opposing Counsel To Waive The Appeal 
Bond And Stipulate Not To Execute

Before expending the effort and resources to procure an 
appeal bond, it may be worth asking opposing counsel whether 
their client would be willing to waive the bond requirement and 
stipulate not to execute the judgment pending the appeal, or at 
least until the court decides any postjudgment motions.  After 
all, reasonable costs associated with bonding the judgment are 
recoverable if your client prevails on appeal.  (Cal. Rules of 
Court, rule 8.278(d)(1).)  Even if the other side refuses to waive 
the appeal bond, seeking a waiver in the first place would bolster 
your client’s request to recover costs associated with obtaining 
the bond if you prevail on appeal, because the other side’s refusal 
to voluntarily defer enforcement proves that any bond expenses 
were reasonably necessary.

Of course, a plaintiff will be more willing to waive the bond 
requirement if it’s clear that your client has the means to pay the 
judgment if you lose the appeal—e.g., if your client’s insurance 
company will be paying the judgment. 

Step Three: Advise Your Client Regarding The Available 
Options And Procure The Bond Or Other Mechanism  

For Staying Enforcement

Absent an agreement not to enforce, your client will need to 
post a bond or take similar steps to stay enforcement pending 
appeal.  Here are the different types of appellate bonds and other 

 The jury returns an adverse verdict 
requiring your client to pay damages.  
The court then enters judgment.  Your 
client wants to appeal.  How do you 
prevent the other side from enforcing 
the judgment in the meantime?  

This article outlines steps to stay 
enforcement of a money judgment 
pending appeal in California, including 

what to do before obtaining an appeal bond, how to procure 
the bond, and what other mechanisms are available for staying 
enforcement.1    

Step One: Ask The Trial Court For A Temporary  
Stay Of Enforcement

An appeal doesn’t automatically stay enforcement of money 
judgments.2  (Code Civ. Proc., § 917.1, subd. (a).)  For those 
judgments—and certain other orders—the only way to stay 
enforcement is generally by posting an appeal bond.  (Ibid.)

However, the trial court has statutory power to grant a 
temporary stay whether or not your client ultimately files an 
appeal—i.e., discretionary authority to stay enforcement of a 
money judgment for up to “10 days beyond the last date on which 
a notice of appeal could be filed.”  (Code Civ. Proc., § 918, subd. 
(b).)  A temporary stay prevents the judgment’s execution while 
you and your client (1) evaluate whether to pursue an appeal, (2) 
file any postjudgment motions before filing a notice of appeal, 
and (3) assess your client’s options for obtaining an appeal bond.  

STAYING JUDGMENTS PENDING APPEAL: A PRACTICAL OVERVIEW

Laura Lim

1 The terms “bond” and “undertaking” are used interchangeably in the 
context of filing an appeal.  (See Code Civ. Proc., § 995.210.)  This article 
will use the term “bond.”
2 There is an exception: An appeal automatically stays judgments solely 
for costs and/or attorney fees, even though such judgments are money 
judgments.  (Code Civ. Proc., §§ 917.1, subd. (d), 1021.)  
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executed by two or more personal sureties, or a combination of 
personal sureties and admitted surety insurers.  (Id., § 995.310.) 

Deposit in lieu of bond.  Instead of posting a bond, your 
client could deposit cash or certain securities directly with the 
trial court.  (Code Civ. Proc., § 995.710.)  This option avoids the 
cost of going through an admitted surety insurer.  The amount 
deposited must be at least equal to the amount required of a bond 
from an admitted surety insurer—i.e., one and a half times the 
amount of the judgment.  (Id., § 995.710, subd. (b).)  The deposit 
can be by cash or cashier’s check, or other specified securities 
such as federal or state bonds or notes, certificates of deposit 
made payable to the court, and savings accounts assigned to the 
court.  (Id., § 995.710, subd. (a).)

Negotiated arrangements.  It also may be possible to 
negotiate an arrangement with the other side by, for example, 
offering to deposit an amount equal to the amount required of a 
bond from an admitted surety insurer into escrow. 

Step Four: Draft And File The Bond

If your client chooses to secure a bond, there are certain 
requirements to ensure the bond’s validity:

-	 The bond must be in writing.  While the law does not 
require any particular form for the bond, Code of Civil 
Procedure section 995.330 provides suggested language.  

-	 The bond surety or sureties must sign the bond under 
oath.  (Code Civ. Proc., § 995.320, subd. (a).)  If there 
is more than one surety, the bond must state that the 
sureties are jointly and severally liable.  (Ibid.)  

-	 The bond must state the address at which the principal 
and sureties may be served.  (Code Civ. Proc., § 995.320, 
subd. (a).)  

The bond must be served on opposing counsel and filed in 
the trial court along with a proof of service.  (Code Civ. Proc., 
§ 995.370.)  

While there is no time limit for filing the bond, you should 
file it as soon as possible because the plaintiff may be free to 
execute on the judgment (unless the court grants a temporary 
stay under Code of Civil Procedure section 918). 

The bond becomes effective automatically upon filing.  (See 
Code Civ. Proc., §§ 995.410 [“A bond becomes effective without 
approval unless the statute providing for the bond requires 

ways to stay enforcement to review with your client:  	

Admitted surety bonds.  The most common appeal bonds are 
issued by admitted surety insurers—i.e., corporations or insurers 
with a certificate to transact surety insurance in California.  
(Code Civ. Proc., § 995.120.)  An admitted surety bond must 
be one and one-half times the amount of the judgment.  (Id., § 
917.1, subd. (b).)  Only one admitted surety insurer is required 
to execute an appeal bond.  (Id., § 995.310.)  

Courts must automatically accept an admitted surety insurer 
as surety on a bond if the following requirements are met:

-	 The bond is executed in the name of the surety insurer  
		under penalty of perjury, or the fact of execution of the  
		bond is duly acknowledged before a notary public.

- 	 The surety insurer has on file with the clerk of the  
		county where the court is located some record showing  
		that the person signing the security instrument is 
authorized to do so, or a copy of the surety’s power of 
attorney is attached to the bond filed with the court. 

(Code Civ. Proc., § 995.630, subds. (a), (b).)

Admitted surety insurers charge an annual premium for the 
bond and require the appellant to post full collateral for the bond, 
usually in liquid form (i.e., cashier’s check or wire transfer) or 
through a bank’s letter of credit.  

You should also put your client in touch with a trusted bond 
broker who can issue the admitted surety bond, if your client 
doesn’t already have one.  

Personal surety bonds.  Any third person can act as a 
personal surety for the appeal bond, provided that the person:

-	 Is a California resident and owns or rents real property 
in the state;

-	 Is not a court officer or California state bar member; and

-	 Is worth the amount of the bond in real and/or personal 
property situated in California, over and above all debts 
and liabilities and exclusive of property exempt from 
enforcement of a money judgment.

(Code Civ. Proc., § 995.510.)

Personal surety bonds must be twice the amount of the 
judgment.  (Code Civ. Proc., § 995.710, subd. (b).)  And, if your 
client chooses to post a personal surety bond, the bond must be 



ABTL - Los Angeles Summer 2025

that the bond be approved by the court or officer”], 917.1 [no 
approval requirement for an appeal bond].) 

Practice Tips

In sum, the steps to stay enforcement of a money judgment 
pending appeal include the following:	

-	 The bond must be in writing.  While the law does not 
require any particular form for the bond, Code of Civil 
Procedure section 995.330 provides suggested language.  

-	 Apply for a temporary stay of enforcement.  You 
should do this as soon as the court enters judgment.  
The application should address why a temporary stay is 
necessary and why it won’t prejudice the other side.

-	 Confer with opposing counsel.  Consider asking 
whether the other side would be willing to waive the 
bond requirement and stipulate not to execute the 
judgment pending the appeal, or at least until the court 
decides any postjudgment motions.

-	 Review the different types of appellate bonds and 
other ways to stay enforcement with your client.  
Without an agreement not to enforce the judgment, 
your client will need to post a bond or stay enforcement 
another way.  Appeal bonds include admitted surety 
bonds and personal surety bonds.  Other options include 
a deposit directly with the court, or a deposit into escrow 
if the other side agrees to that arrangement.

-	 Draft and file the bond.  Code of Civil Procedure 
section 995.320 sets forth the requirements for the bond’s 
contents.  Code of Civil Procedure section 995.330 
provides suggested language.  You should file the bond as 
soon as possible to prevent the plaintiff from executing on 
the judgment (absent a temporary stay of enforcement).  
 

Laura Lim is an associate at Greines, Martin, Stein and Richland 
LLP.


