
As a lawyer at a plaintiff’s firm, 
my friends and colleagues are 
often surprised to learn that we do 
business litigation.  They are even 
more surprised when they find out 
that we do our cases for businesses 
on a contingency fee.  While our 
firm is somewhat unique in this 
regard, representing businesses on 
a contingency fee has been both 

professionally and financially rewarding.  We have had 
the pleasure of representing real-estate development firms, 
tech start-ups, toy innovators, large hospitals, entertainment 
writers and producers, and even insurance companies as 
plaintiffs on a variety of different matters.  These cases present 
unique challenges and opportunities for plaintiffs’ firms and 
require creative, “outside-the-box” strategy and thinking.  
This article examines some highlights and practice pointers 
for lawyers who litigate business cases on contingency.

Why some businesses seek lawyers on a contingency fee

First Question:  Why would a business ever want to hire a 
lawyer to litigate its case on a contingency-fee basis?  There 
are as many reasons as to why a business may want to choose 
a contingency fee law firm as there are different kinds of 
businesses.  For example, a business may seek out a firm that 
has had past success on a particular kind of case in a situation 
that is similar to its own, and the firm just happens to be a 
contingency fee firm.  That happens more than one might 
think.

At the end of the day, one point is obvious: the 
decisionmakers for the business know they must obtain 
the best possible representation that is feasibly within their 

There are a lot of articles and 
programs about judges’ “pet peeves.” 
While it can be useful for lawyers to 
know judges’ preferences, sometimes 
the pet-peeves programs make judges 
sound whiny and ungrateful.  “I hate it 
when lawyers take too much time”; “It 
drives me crazy when attorneys won’t 
answer my questions”; “No one ever 
reads my local, local rules.”  We are 
very fortunate to have the opportunity 

to serve as judges; complaining about it makes us look like 
we do not remember how fortunate we are.  Also, I kind of 
like lawyers (I was one, you know).  I respect what they do, 
and (through associations like the ABTL) have made lasting 
friendships with many lawyers.

So this article is not about pet peeves.  It’s not about 
“common mistakes on appeal,” the “top 10 ways attorneys 
can forfeit an issue,” or “do’s and don’ts from the judicial 
perspective.”  I decided to write about things that, in my 

In September 2021, the California 
Civility Task Force released its 
initial report, “Beyond the Oath: 
Recommendations for Improving 
Civility.” The report sets forth four 
concrete, realistic, achievable, and 
powerful proposals to improve civility 
in California’s legal profession, 
and has already stimulated renewed 
interest in taming incivility in the 

state. The Task Force is comprised of a diverse group of more 
than 40 distinguished lawyers and judges, including members 
from each ABTL chapter. I am honored to serve as Chair. This 
article summarizes the report, explains ABTL’s key role in the 

The judge assigned to hear a case 
often changes during protracted 
litigation.  The first judge might retire 
or be reassigned to a different court 
division, or the first judge might be 
assigned to hear only pretrial matters 
before another judge takes over for 
trial.  While one party might try to 
revisit old issues before fresh eyes, 
the other side might believe it should 
not have to go through the expense of 
relitigating issues on which it already 
prevailed.  This article discusses how 
parties can assess whether their case 
presents that rare instance where a 
prior judge’s ruling might be amenable 
to further review by a successor judge 
overseeing the same action.

A judge may always reconsider his 
or her own interim rulings.

The California Supreme Court has confirmed that a trial judge 
has the power to reconsider his or her own rulings regardless of 
whether the statutory requirements for a reconsideration motion 
have been met, and regardless of how the trial judge comes to 
understand that a prior ruling was mistaken.  (Le Francois v. 
Goel (2005) 35 Cal.4th 1094, 1105–1108 (Le Francois).)  A 
party is not precluded from making a “suggestion” that the trial 
court sua sponte reconsider a prior ruling even in the absence of 
new facts or new law.  (Id. at p. 1108.)  The odds may be slim 
and the trial court need not rule on this suggestion because it is 
not a motion.  But if the court is seriously considering reversing 
itself, the court should inform the parties, solicit briefing, and 
hold a hearing.  (Ibid.)

FROM THE TRENCHES: THE
SPONTANEOUS STATEMENT

EXCEPTION TO THE HEARSAY RULE

“Objection, hearsay” is probably
the single most uttered objection in
trials as attorneys on both sides of the
aisle attempt to use this rule of
evidence to gut the other side’s case.
Because the hearsay rule can
ultimately prevent the jury from
hearing critical evidence that may
make or break your case,
understanding its exceptions is crucial.
In a recent jury trial, we faced a

hearsay objection that sought to
exclude a key statement made by an
eyewitness to a police officer. We
represented a young man whose
vehicle was struck by a 22,000-pound
dump truck driving through an
intersection. The defense’s position

was that the dump truck driver had entered the intersection
on a yellow light and that our client had sped into the
intersection just as his light turned green. An eyewitness to
the crash testified at her deposition that she told the police
officer at the scene that she saw “the white work truck run
the red light and hit the blue Nissan Versa.” But because the
witness now lived in Texas, she was unavailable to testify at
trial. Moreover, at her deposition, she was only asked what
she told the police officer, rather than simply “What did you
see?” And since we inherited the case after her deposition, we
did not have the ability to ask that question. So, her statement
to the police officer was all we had.
Because the defense was disputing liability and because
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Cross-examination of witnesses 
is one of the fundamental guarantees 
of a fair trial.  (Ogden Entertainment 
Services v. Workers’ Comp. Appeals 
Bd. (2014) 233 Cal.App.4th 970, 982–
983 (Ogden Entertainment).)  Here, 
I discuss fundamental rules of cross-
examination, suggest certain techniques 
based on my experience, and reexamine 
the maxim that one should only ask a 

question to which the answer is already known.

Cross Examination Basics

“‘Cross-examination’ is the examination of a witness by a 
party other than the direct examiner upon a matter that is within 
the scope of the direct examination of the witness.”  (Evid. Code, 
§ 761.)  In cross-examination one can ask “leading question[s],” 
(id., § 767), “a question that suggests to the witness the answer 
that the examining party desires” (id., § 764).

Customarily, cross-examination occurs after the opposing 
party calls a “friendly” witness (a party, a sympathetic third-
party or expert retained by that party) and concludes their direct 
examination questions, ones that don’t suggest the desired 
answer.  (“What happened then?,” or “What did you say in the 
meeting?”)

“Within the scope” means that the cross-examination should 
concern the subjects raised in the direct examination, not entirely 
new ones.  However, the judge should not rigidly apply this 
standard.  Any question tending to overcome, qualify or explain 
the direct testimony should be permitted.  (Smith v. Brown-
Forman Distillers Corp. (1987) 196 Cal.App.3d 503, 521.)  
The cross-examining attorney should not be strictly limited to 
questioning the dates, times or actions covered in the direct.  
(People v. Farley (2009) 46 Cal.4th 1053, 1109.)  When only a 
portion of an act or statement is elicited on direct examination, 

CROSS-EXAMINATION REVISITED

Jay Spillane

the adverse party may inquire into the remainder of that act or 
statement under the “rule of completeness.”  (See Evid. Code, 
§ 356.)  Cross-examination may also probe credibility (Ogden 
Entertainment, supra, 233 Cal.App.4th at p. 983), reliability, or 
bias (People v. Brady (2010) 50 Cal.4th 547, 560). 

The parties can agree to “waive scope” – in other words, all 
parties ask all questions of the witness at one time, then s/he is 
excused from the trial.  This may be to accommodate third party 
witnesses or those who traveled to testify, so that they don’t 
need to appear in one party’s case and then potentially appear 
again in the other side’s case.

A party can call a “hostile” or “adverse” witness in their own 
case, then examine that witness in the first instance in cross-
examination style with leading questions.  (Evid. Code, §§ 
767, 776.)  For example, a plaintiff may need to call a defense 
witness to establish an element of their case before resting.  After 
the “776” examination, the friendly attorney would ask direct 
examination style questions, and so on.  Since an “adverse” 
witness is often a party, the 776 examination would likely stay 
within the scope; then that witness would appear again at trial in 
their party’s own case.

Standard Practice

The common cross-examination advice is to only ask 
questions to which you already know the answer.  (See Fairbank, 
et al., Cal. Practice Guide:  Civil Trials & Evidence (The Rutter 
Group 2024) ¶¶ 10:167, 10:187.)  This is because if you ask 
an open-ended question at trial, you may give the witness an 
opportunity to repeat their side of the story.

The source of this advance knowledge of the answer comes 
from pretrial deposition testimony, writings involving the 
witness or prior witness statements.

If you have a useful admission in the deposition, pose the 
question at trial just as asked in the deposition.  If the witness 



waffles, go through the impeachment preamble (“Do you 
remember giving a deposition prior to trial?,” “You told the truth 
in that deposition?,” etc.) then read, or play, the question and 
answer.  Just let the impeachment hang in the air for a moment, 
then move on.  Don’t ask follow-up questions, like “Do you 
remember saying that?”  That could elicit a “Yes, but . . .” 
deviation.

These days so many of our words are memorialized in 
electronic communications—emails, text, electronic messages.  
Hopefully you will have discovered those electronic statements 
and established authenticity through pretrial admissions 
(consider using form requests for admission for genuineness 
of documents), or a joint exhibit list including stipulations and 
objections to admission.  Even if you don’t have a deposition 
question on an electronic communication, you will have the 
words the witness wrote or received in front of the jury.  Display 
the communication, establish the time and persons involved, 
then ask the witness to confirm the document says X.  If s/he 
demurs, read the statement aloud and ask whether you read the 
statement correctly.  If s/he tries to bring up something absent 
from the document, ask them to tell the jury where the document 
says that.  If the witness won’t admit that the document says what 
everyone can see on the screen or tries to bring in something the 
document does not say, the jury could disregard that witness’s 
credibility.

Motions to Strike

“A witness must give responsive answers to questions, and 
answers that are not responsive shall be stricken on motion of 
any party.”  (Evid. Code, § 766.)

It’s one thing to ask an open-ended question, the response 
to which you do not have nailed down allowing the witness to 
damage your case.  It’s another thing to ask a question, they 
answer to which you do have nailed down, and have the witness 
prevaricate, either by not answering the question at all, or by 
admitting the answer and adding a “yes but” addendum that 
doesn’t respond to the question.

The available and proper remedy is to move to strike the 
entire answer as non-responsive, or to identify the portion of 
the answer that is non-responsive.  If the judge agrees, s/he will 
grant the motion and instruct the jury to ignore the answer, or 
which part to ignore.

If a witness deflects in answering my question, I don’t 
necessarily move to strike immediately.  Sometimes I try a nice 
follow up first:  “I would be grateful if you would address my 
question,” then repeat the question.  The not-so-nice follow up 

is to ask if my questions are making the witness nervous, then 
repeat the question.  If the witness sticks to the deviation, then 
I move to strike.  This can be a powerful tool, for if the judge 
grants the motion and instructs the jury to disregard the answer, 
this give an official imprimatur to the suggestion that the witness 
is being evasive.  If the judge grants my first motion and the 
witness continues in this vein, I may start moving to strike after 
the first evasive answer.

Going Off Script

Some of my best courtroom moments have come when I had 
a strong sense of a witness, and made an in-court judgment call 
to go “off script” though I did not have the answers nailed down 
in advance.

The Truth Teller

I appeared just prior to trial for an intervenor, the mother 
in an emotional elder financial abuse case where the elderly 
father sued the daughter and estate law firm over a revised trust 
that gave the family properties exclusively to the daughter and 
disinherited the son.  Mom was aligned with the daughter.  I 
was suspicious that the father’s counsel on direct did not elicit 
testimony claiming he had been pressured or abused into signing 
the document, and the deposition I inherited did not have the 
answers.  Dad was a Navy man and answered questions crisply 
and without evasion.  So, on my examination I went out on a 
limb.  He confirmed that when he visited the law firm to sign 
the revised trust, he was not taken into a separate room, he was 
not coerced, he had full documents rather than signature pages, 
and he was not prevented from reading them.  He conceded the 
revised trust said on page one that the son was disinherited, and 
all the properties went to the daughter.  He was so direct and 
honest, and I was on a roll, so I went with a gut feeling:  “If the 
amended trust did not express your wishes, why did you sign it?  
The answer: “I guess I should have read it more carefully.”  That 
was the first line in my closing argument.  The jury found for the 
daughter 11-1.

The Hothead

I was plaintiff’s counsel in an investment fraud case where no 
discovery had been taken.  My clients had been induced to invest 
in an agricultural enterprise where nothing was produced.  They 
told me the defendant/promoter was a hothead.  The investment 
circular was a rosy promotion piece, written by someone who 
promoted movies, promising risk-free returns with no cautionary 
language that the investment was risky.  As I cross-examined the 
promoter about this fluff piece, my questions got louder, and I 
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began jabbing my index finger in his direction.  His face turned 
a deep red and his answers became more agitated.  Finally, he 
burst out, “Okay, so we cheated a little.”  That was the first line 
in my closing brief.  The judge returned a judgment for securities 
fraud for every penny we requested.

The Folder

I had a witness at trial who acted very nervous.  He had 
tried to dodge a couple of my questions, but I impeached him 
by reading choice excerpts from his deposition.  When I asked 
another question, I unconsciously put my hand on the deposition 
transcript.  I saw the witness look at my hand on the transcript, 
grimace and then agree with my question.  It occurred to me that 
he felt chastened by the prior impeachments and might readily 
fold his hand if I bluffed.  I asked a few aggressive questions 
for which I had no impeachment but touched the deposition 
transcript each time.  The witness apparently thought my 
questions were fully backed by the transcript and conceded my 
points.  The jury returned a verdict in favor of my client for 
copyright infringement and fraud.

The Waffler

I defended a vascular surgeon who supported the founding 
partner in a vascular surgery practice against accusations by 
two junior partners that the founder had subjected patients to 
unneeded surgeries.  In May, the two junior partners went to my 
client with concerns about a handful of the founder’s surgeries.  
My client went to the founder, who explained the treatment.  
My client reported to the junior partners that the chart could 
have been better documented, but the founder’s reasons seemed 
valid.  In the succeeding months the partners negotiated an 
amended partnership agreement, including new covenants that 
the surgeons would follow certain practice guidelines.  The 
amended agreement was signed in late August, then a few days 
later the two junior partners had dinner with two prospective 
new partners about engaging in a thoroughgoing investigation 
of the founder’s surgeries and hiring whistleblower counsel.  
In the ensuing litigation, the surgery guidelines that had been 
negotiated into the amended partnership agreement were the 
centerpiece of the cross-examination of the founder.

One of our trial themes was that the junior partners had 
negotiated a new partnership agreement while concealing their 
plan to accuse the founder of self-gain.

The first junior partner to take the stand was prepared 
and confident.  He claimed that he had been fully satisfied by 
the May explanation from my client, had negotiated the new 

partnership agreement in complete good faith and attended the 
four-way dinner days later only over fresh concerns about the 
founder’s surgeries.  This seemed implausible, but he was rock 
solid, and I had no admission to the contrary, so I did not touch 
the subject with that witness.

The most junior partner, by contrast, clearly had buyer’s 
remorse about the whole course of action.  He was hesitant, 
emotional and ineffective on direct.  Even though I had no 
admission from this doctor either, I decided to press on cross.  
His answers were hesitant and all over the map.  Finally, while 
looking straight at the jury, I asked him whether he really 
expected jurors to believe that he and the other junior partner 
had been fully satisfied by the May explanation before acquiring 
fresh doubts about the founding partner, thereby justifying a 
massive investigation of his surgeries only days after signing 
the amended partnership agreement.  He stammered, indicating 
to the jury that they should not believe his tale.  The jury sided 
with my client 12-0.

Cross-examination is a difficult art.  Done well, it can expose 
fatal flaws in the other side’s case and drive the verdict.  While 
sticking strictly to questions to which the answer is known is the 
safest tack, if you get a strong gut feeling at trial that something 
off-script might work, give it a try.  The worst that can happen 
is the other side repeats their story, but maybe your gut instinct 
was right, and you will have a trial moment to remember.

Jay Spillane is the founding shareholder of  Spillane Trial 
Group PLC.
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