
As a lawyer at a plaintiff’s firm, 
my friends and colleagues are 
often surprised to learn that we do 
business litigation.  They are even 
more surprised when they find out 
that we do our cases for businesses 
on a contingency fee.  While our 
firm is somewhat unique in this 
regard, representing businesses on 
a contingency fee has been both 

professionally and financially rewarding.  We have had 
the pleasure of representing real-estate development firms, 
tech start-ups, toy innovators, large hospitals, entertainment 
writers and producers, and even insurance companies as 
plaintiffs on a variety of different matters.  These cases present 
unique challenges and opportunities for plaintiffs’ firms and 
require creative, “outside-the-box” strategy and thinking.  
This article examines some highlights and practice pointers 
for lawyers who litigate business cases on contingency.

Why some businesses seek lawyers on a contingency fee

First Question:  Why would a business ever want to hire a 
lawyer to litigate its case on a contingency-fee basis?  There 
are as many reasons as to why a business may want to choose 
a contingency fee law firm as there are different kinds of 
businesses.  For example, a business may seek out a firm that 
has had past success on a particular kind of case in a situation 
that is similar to its own, and the firm just happens to be a 
contingency fee firm.  That happens more than one might 
think.

At the end of the day, one point is obvious: the 
decisionmakers for the business know they must obtain 
the best possible representation that is feasibly within their 

There are a lot of articles and 
programs about judges’ “pet peeves.” 
While it can be useful for lawyers to 
know judges’ preferences, sometimes 
the pet-peeves programs make judges 
sound whiny and ungrateful.  “I hate it 
when lawyers take too much time”; “It 
drives me crazy when attorneys won’t 
answer my questions”; “No one ever 
reads my local, local rules.”  We are 
very fortunate to have the opportunity 

to serve as judges; complaining about it makes us look like 
we do not remember how fortunate we are.  Also, I kind of 
like lawyers (I was one, you know).  I respect what they do, 
and (through associations like the ABTL) have made lasting 
friendships with many lawyers.

So this article is not about pet peeves.  It’s not about 
“common mistakes on appeal,” the “top 10 ways attorneys 
can forfeit an issue,” or “do’s and don’ts from the judicial 
perspective.”  I decided to write about things that, in my 

In September 2021, the California 
Civility Task Force released its 
initial report, “Beyond the Oath: 
Recommendations for Improving 
Civility.” The report sets forth four 
concrete, realistic, achievable, and 
powerful proposals to improve civility 
in California’s legal profession, 
and has already stimulated renewed 
interest in taming incivility in the 

state. The Task Force is comprised of a diverse group of more 
than 40 distinguished lawyers and judges, including members 
from each ABTL chapter. I am honored to serve as Chair. This 
article summarizes the report, explains ABTL’s key role in the 

The judge assigned to hear a case 
often changes during protracted 
litigation.  The first judge might retire 
or be reassigned to a different court 
division, or the first judge might be 
assigned to hear only pretrial matters 
before another judge takes over for 
trial.  While one party might try to 
revisit old issues before fresh eyes, 
the other side might believe it should 
not have to go through the expense of 
relitigating issues on which it already 
prevailed.  This article discusses how 
parties can assess whether their case 
presents that rare instance where a 
prior judge’s ruling might be amenable 
to further review by a successor judge 
overseeing the same action.

A judge may always reconsider his 
or her own interim rulings.

The California Supreme Court has confirmed that a trial judge 
has the power to reconsider his or her own rulings regardless of 
whether the statutory requirements for a reconsideration motion 
have been met, and regardless of how the trial judge comes to 
understand that a prior ruling was mistaken.  (Le Francois v. 
Goel (2005) 35 Cal.4th 1094, 1105–1108 (Le Francois).)  A 
party is not precluded from making a “suggestion” that the trial 
court sua sponte reconsider a prior ruling even in the absence of 
new facts or new law.  (Id. at p. 1108.)  The odds may be slim 
and the trial court need not rule on this suggestion because it is 
not a motion.  But if the court is seriously considering reversing 
itself, the court should inform the parties, solicit briefing, and 
hold a hearing.  (Ibid.)

FROM THE TRENCHES: THE
SPONTANEOUS STATEMENT

EXCEPTION TO THE HEARSAY RULE

“Objection, hearsay” is probably
the single most uttered objection in
trials as attorneys on both sides of the
aisle attempt to use this rule of
evidence to gut the other side’s case.
Because the hearsay rule can
ultimately prevent the jury from
hearing critical evidence that may
make or break your case,
understanding its exceptions is crucial.
In a recent jury trial, we faced a

hearsay objection that sought to
exclude a key statement made by an
eyewitness to a police officer. We
represented a young man whose
vehicle was struck by a 22,000-pound
dump truck driving through an
intersection. The defense’s position

was that the dump truck driver had entered the intersection
on a yellow light and that our client had sped into the
intersection just as his light turned green. An eyewitness to
the crash testified at her deposition that she told the police
officer at the scene that she saw “the white work truck run
the red light and hit the blue Nissan Versa.” But because the
witness now lived in Texas, she was unavailable to testify at
trial. Moreover, at her deposition, she was only asked what
she told the police officer, rather than simply “What did you
see?” And since we inherited the case after her deposition, we
did not have the ability to ask that question. So, her statement
to the police officer was all we had.
Because the defense was disputing liability and because
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and expert reports) can trigger the duty to defend if known 
to the insurer.  See Montrose, 36 Cal.4th at 296; see also Am. 
Guarantee & Liab. Ins. Co. v. Vista Med. Supply, 699 F.Supp. 
787, 794 (N.D. Cal. 1988) (finding duty to defend premised on 
a declaration made by plaintiff in underlying action).	

B.  Application to Business Litigation

This broad “potential” for coverage standard is routinely 
applied by California’s courts to hold liability insurers in 
breach of their duty to defend insureds in business litigation.  
See, e.g., CNA Cas. of Cal. v. Seaboard Sur. Co., 176 Cal.
App.3d 598, 608 (1986) (finding factual allegations in 
support of uncovered “antitrust” cause of action implicated 
potential coverage for piracy, unfair competition and idea 
misappropriation); Pension Tr. Fund, 307 F.3d at 954 
(concluding facts alleged in support of cause of action for 
“lender liability” could support a finding of coverage for 
breach of fiduciary duty); Hudson Ins. Co. v. Colony Ins. Co., 
624 F.3d 1264, 1268 (9th Cir. 2010) (“It does not matter that 
the NFL complaint . . . never listed slogan infringement as a 
cause of action.”); KM Strategic Mgmt. LLC v. Am. Cas. Co. 
of Reading PA, 156 F.Supp.3d 1154, 1160–61 (C.D. Cal. 2015) 
(finding a “particular paragraph” in the underlying complaint 
created potential coverage for defamation despite the absence 
of causes of action for slander or libel).

Evaluating whether the duty to defend is triggered requires 
a liability insurer to conduct a rigorous investigation, filtering 
every factual allegation through the policy’s myriad coverage 
grants to identify any potential for covered liability.  It is not 
surprising, particularly in complex business litigation, that 
insurers often get it wrong.

Untold millions of dollars are left 
on the table by policyholders who 
fail to challenge wrongful coverage 
denials.  This article aims to remind 
business litigators of their clients’ 
rights under any liability policy—be 
it a Directors & Officers, Professional 
Liability, Employers Practices 
Liability, or Commercial General 
Liability policy—which includes a 

“duty to defend.”  

A.	 The “Potential for Coverage” Standard 

The California Supreme Court has made clear that a liability 
insurer owes a duty to defend unless an underlying lawsuit 
against its insured can “by no conceivable theory” raise a 
“single issue” within the policy coverage.  See Montrose 
Chem. Corp. v. Superior Court, 6 Cal.4th 287, 300 (1993) 
(quoting Gray v. Zurich Ins. Co., 65 Cal.2d 263, 276 n.15 
(1966)). 

Importantly, the California Supreme Court has emphasized 
that the duty to defend turns on the potential for coverage 
raised by the “facts” alleged, and not on the formal causes of 
action pleaded in the complaint.  See Scottsdale Ins. Co. v. MV 
Transp., 36 Cal.4th 643, 654 (2005); see also Pension Tr. Fund 
for Operating Eng’rs v. Fed. Ins. Co., 307 F.3d 944, 951 (9th 
Cir. 2002) (explaining “remote facts buried within causes of 
action that may potentially give rise to coverage are sufficient 
to invoke the defense duty”).

Even facts which are extrinsic to a complaint (e.g., facts in 
pre-suit communications, interrogatory responses, depositions, 
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invoices from its attorneys until defendants tendered 
payment.”).

	 2.  Tort (“Bad Faith”) Damages

If bad faith is established, i.e., if the insurer’s position 
is found to have been unreasonable, then in addition to 
its defense fees and costs, an insured may also be able to 
recover any “tort” damages it has suffered as a consequence 
of the insurer’s breach.  See Campbell v. Superior Court, 
44 Cal.App.4th 1308, 1319–20 (1996).  Such damages may 
include the attorney’s fees the insured incurred compelling 
its insurer to pay the benefits due under the policy.  See 
Brandt v. Superior Court, 37 Cal.3d 813, 817 (1985). 

	 3.  Punitive Damages

If it can be proven by clear and convincing evidence that 
the insurer, in denying a duty to defend, has been guilty of 
oppression, fraud, or malice, the insured may also be entitled 
to recover an award of punitive damages.  See Cal. Civ. Code 
§ 3294(a); Tibbs v. Great Am. Ins. Co., 755 F.2d 1370, 1375 
(9th Cir. 1985) (“[T]here is sufficient evidence to support a 
finding that Great American refused to defend Tibbs in bad 
faith and is guilty of oppression, fraud, or malice.”).

***

This article hopefully leaves business litigators with 
two key takeaways.  First, in light of California’s broad, 
policyholder-friendly “potential for coverage” standard, 
be skeptical of a liability insurer’s assessment that it does 
not owe your client a duty to defend.  And second, given 
the generous statute of limitations in California, your client 
may still have time—even long after the litigation has 
concluded—to challenge an insurer’s wrongful refusal to 
defend and recover back the losses it incurred.

Dominic Nesbitt is Of Counsel at Franklin Soto Leeds LLP

When a wrongful denial goes unchallenged, the 
insurer incurs no penalty whatsoever—to the contrary, it 
profits.  Meanwhile, the policyholder is left without the 
insurance protection it paid for, at times with devastating 
consequences.

C.  Statute of Limitations	   

The limitation period for breach of the duty to defend is 
four years.  See Cal. Code Civ. Proc. § 337.  Recognizing the 
importance of the duty to defend, as well as its continuing 
nature, the California Supreme Court has held that this 
limitation period is subject to equitable tolling.  See Lambert 
v. Commonwealth Land Title Ins. Co., 53 Cal.3d 1072, 
1079–80 (1991).  Specifically, even though the action against 
the insurer accrues upon the refusal to defend, the limitation 
period is tolled until resolution of the underlying action.  Id. 
at 1080.   

This tolling rule has also been applied to a claim that the 
insurer’s wrongful denial breached its implied covenant of 
good faith and fair dealing.  See McGranahan v. Ins. Corp. 
of N.Y., 544 F.Supp.2d 1052, 1063 (E.D. Cal. 2008) (finding 
“that the two-year statute of limitations for [the insured’s] 
claim for bad faith and fair dealing was equitably tolled until 
entry of final judgment”).  

D.  Damages for Breach of the Duty to Defend

The potential damages recoverable for breach of the duty 
to defend include the defense fees and costs incurred, “bad 
faith” damages, and punitive damages.  While beyond the 
scope of this article, the insured may also be able to recover 
from its insurer the amount of any settlement it reached or 
judgment it paid. 

	 1.  Defense Fees and Costs 

Where an insurer breaches its duty to defend, “the proper 
measure of damages is the reasonable attorneys’ fees and 
costs incurred by the insured in defense of the claim.”  Marie 
Y. v. Gen. Star Indem. Co., 110 Cal.App.4th 928, 960–61 
(2003).  

An insured should also be able to recover prejudgment 
interest at the annual rate of 10% from the date of each 
invoice.  See Cal. Civ. Code § 3289(b); Tradewind Prods., 
Inc. v. Hartford Fire Ins. Co., No. 06-5201, 2009 WL 
10710831, at *4 (C.D. Cal. Mar. 30, 2009) (“[P]laintiff is 
entitled to prejudgment interest from the dates it received 


