
As a lawyer at a plaintiff’s firm, 
my friends and colleagues are 
often surprised to learn that we do 
business litigation.  They are even 
more surprised when they find out 
that we do our cases for businesses 
on a contingency fee.  While our 
firm is somewhat unique in this 
regard, representing businesses on 
a contingency fee has been both 

professionally and financially rewarding.  We have had 
the pleasure of representing real-estate development firms, 
tech start-ups, toy innovators, large hospitals, entertainment 
writers and producers, and even insurance companies as 
plaintiffs on a variety of different matters.  These cases present 
unique challenges and opportunities for plaintiffs’ firms and 
require creative, “outside-the-box” strategy and thinking.  
This article examines some highlights and practice pointers 
for lawyers who litigate business cases on contingency.

Why some businesses seek lawyers on a contingency fee

First Question:  Why would a business ever want to hire a 
lawyer to litigate its case on a contingency-fee basis?  There 
are as many reasons as to why a business may want to choose 
a contingency fee law firm as there are different kinds of 
businesses.  For example, a business may seek out a firm that 
has had past success on a particular kind of case in a situation 
that is similar to its own, and the firm just happens to be a 
contingency fee firm.  That happens more than one might 
think.

At the end of the day, one point is obvious: the 
decisionmakers for the business know they must obtain 
the best possible representation that is feasibly within their 

There are a lot of articles and 
programs about judges’ “pet peeves.” 
While it can be useful for lawyers to 
know judges’ preferences, sometimes 
the pet-peeves programs make judges 
sound whiny and ungrateful.  “I hate it 
when lawyers take too much time”; “It 
drives me crazy when attorneys won’t 
answer my questions”; “No one ever 
reads my local, local rules.”  We are 
very fortunate to have the opportunity 

to serve as judges; complaining about it makes us look like 
we do not remember how fortunate we are.  Also, I kind of 
like lawyers (I was one, you know).  I respect what they do, 
and (through associations like the ABTL) have made lasting 
friendships with many lawyers.

So this article is not about pet peeves.  It’s not about 
“common mistakes on appeal,” the “top 10 ways attorneys 
can forfeit an issue,” or “do’s and don’ts from the judicial 
perspective.”  I decided to write about things that, in my 

In September 2021, the California 
Civility Task Force released its 
initial report, “Beyond the Oath: 
Recommendations for Improving 
Civility.” The report sets forth four 
concrete, realistic, achievable, and 
powerful proposals to improve civility 
in California’s legal profession, 
and has already stimulated renewed 
interest in taming incivility in the 

state. The Task Force is comprised of a diverse group of more 
than 40 distinguished lawyers and judges, including members 
from each ABTL chapter. I am honored to serve as Chair. This 
article summarizes the report, explains ABTL’s key role in the 

The judge assigned to hear a case 
often changes during protracted 
litigation.  The first judge might retire 
or be reassigned to a different court 
division, or the first judge might be 
assigned to hear only pretrial matters 
before another judge takes over for 
trial.  While one party might try to 
revisit old issues before fresh eyes, 
the other side might believe it should 
not have to go through the expense of 
relitigating issues on which it already 
prevailed.  This article discusses how 
parties can assess whether their case 
presents that rare instance where a 
prior judge’s ruling might be amenable 
to further review by a successor judge 
overseeing the same action.

A judge may always reconsider his 
or her own interim rulings.

The California Supreme Court has confirmed that a trial judge 
has the power to reconsider his or her own rulings regardless of 
whether the statutory requirements for a reconsideration motion 
have been met, and regardless of how the trial judge comes to 
understand that a prior ruling was mistaken.  (Le Francois v. 
Goel (2005) 35 Cal.4th 1094, 1105–1108 (Le Francois).)  A 
party is not precluded from making a “suggestion” that the trial 
court sua sponte reconsider a prior ruling even in the absence of 
new facts or new law.  (Id. at p. 1108.)  The odds may be slim 
and the trial court need not rule on this suggestion because it is 
not a motion.  But if the court is seriously considering reversing 
itself, the court should inform the parties, solicit briefing, and 
hold a hearing.  (Ibid.)

FROM THE TRENCHES: THE
SPONTANEOUS STATEMENT

EXCEPTION TO THE HEARSAY RULE

“Objection, hearsay” is probably
the single most uttered objection in
trials as attorneys on both sides of the
aisle attempt to use this rule of
evidence to gut the other side’s case.
Because the hearsay rule can
ultimately prevent the jury from
hearing critical evidence that may
make or break your case,
understanding its exceptions is crucial.
In a recent jury trial, we faced a

hearsay objection that sought to
exclude a key statement made by an
eyewitness to a police officer. We
represented a young man whose
vehicle was struck by a 22,000-pound
dump truck driving through an
intersection. The defense’s position

was that the dump truck driver had entered the intersection
on a yellow light and that our client had sped into the
intersection just as his light turned green. An eyewitness to
the crash testified at her deposition that she told the police
officer at the scene that she saw “the white work truck run
the red light and hit the blue Nissan Versa.” But because the
witness now lived in Texas, she was unavailable to testify at
trial. Moreover, at her deposition, she was only asked what
she told the police officer, rather than simply “What did you
see?” And since we inherited the case after her deposition, we
did not have the ability to ask that question. So, her statement
to the police officer was all we had.
Because the defense was disputing liability and because
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ruling wants to go straight to the
appellate court for relief. You explain
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from reading that statement into evidence as a past recollection 
recorded and further barred cross‑examination of plaintiff’s 
expert with the officer’s deposition testimony. 

In a December 2020 decision, the Court of Appeal reversed 
the jury’s verdict, which awarded plaintiff $1.4 million in 
compensatory damages and $6 million punitive damages. 
Among other grounds for reversal, the court held that 
Shaheen’s recorded recollection should have been admitted 
under Evidence Code section 1237 (section 1237). The 
decision noted that a key issue was whether the motorcycle’s 
front wheel had locked before the collision, and plaintiff’s 
statement to the investigating officer indicated that both his 
front and rear wheels locked when he applied the brakes, 
supporting the defense theory that the front brake did not fail.  

On remand, both sides’ experts agreed that whether the 
front wheel locked before the collision was the fulcrum of the 
dispute over whether front brake failure caused the accident. 
But plaintiff’s counsel persuaded the trial court to disregard 
the Court of Appeal’s holding on the admissibility of plaintiff’s 
statement to Shaheen, and to again exclude the testimony 
as hearsay and untrustworthy. This time, the jury returned 
a verdict awarding plaintiff $11.4 million in compensatory 
damages and $150 million in punitive damages (which the 
trial court conditionally reduced to $30 million in the posttrial 
motion phase).

In a March 2026 decision, the Court of Appeal reversed 
again. The court held that the trial court erred by again 
excluding the officer’s recorded recollection. The Court of 
Appeal also held that plaintiff failed to present competent 
evidence of Suzuki’s overall financial condition to support 

A civil verdict is only as strong as 
the evidentiary rulings that sustain 
it.  The appellate version of the 
well‑known trial maxim—“pigs get 
fat, hogs get slaughtered”—warns 
against overreaching during trial for 
tactical gains that embed reversible 
error into the record. This principle is 
illustrated by the recent reversal of a 
$161 million jury verdict in Soulliere 

v. Suzuki Motor Corporation (Mar. 18, 2026, G063118) 2026 
WL 765763 [nonpub. opn.], in which plaintiff’s counsel 
secured an aggressive, favorable evidentiary ruling during trial 
that looked like an important interim victory—keeping out a 
key damaging admission by the plaintiff—but that injected 
error the Court of Appeal could not ignore. The Soulliere 
decision demonstrates a critical practice point: It is almost 
always better to live with a correct adverse ruling and beat 
it with facts, experts, and trial craft than to bank a legally 
erroneous ruling that becomes a wedge for reversal after a 
hard‑won verdict. 

Case Background: What Happened in Soulliere v. Suzuki

The dispute began when plaintiff Thomas Soulliere crashed 
his Suzuki GSX‑R600 motorcycle ten days after purchase. He 
later alleged that a front brake defect caused a complete brake 
failure just before he collided with the SUV that suddenly 
pulled out in front of him. The investigating police officer, 
Officer Shaheen, contemporaneously recorded Soulliere’s 
statement that “he was forced to apply his brakes locking up 
his wheels.” But in the first trial the trial court barred Shaheen 

HOGS GET SLAUGHTERED: HOW SHORT‑TERM EVIDENTIARY WINS  
CAN COST THE VERDICT ON APPEAL

John A. Taylor, Jr.
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what occurred here; the new verdict, which swelled from an 
original $7.4 million to a $161 million total after a massive 
punitive‑damages phase, was entirely set aside because the 
same core evidentiary misstep remained baked into the record 
and could not be deemed harmless. Ultimately, persuading the 
trial judge to exclude the evidence a second time in the face 
of a contrary analysis by the Court of Appeal was a precarious 
and ultimately self‑defeating way to win the trial day.

The scope of the reversal is also instructive. The Court 
of Appeal ordered a new trial on liability and compensatory 
damages but foreclosed punitive damages entirely at retrial, 
holding that plaintiff had not carried his burden to present 
meaningful evidence of Suzuki’s overall financial condition—
net worth or actual wealth—beyond stipulations to annual 
sales, profits, and net income. This outcome magnified the 
strategic cost of trial counsel’s overreaching.  A favorable but 
erroneous evidentiary ruling may help secure a large verdict 
in the moment, yet the price on appeal here included not only 
a retrial on liability, but also the permanent loss of punitive 
damages.

Practical Guidance: Building Verdicts that Survive

For trial and appellate counsel alike, the Soulliere decision 
offers a roadmap for evaluating when to push and when to 
pivot.

First, recognize the acute appellate risk of persuading a 
trial court to repeat a ruling that an earlier appeal has already 
rejected. Law‑of‑the‑case principles are designed to prevent 
iterative errors on remand; even when a court sidesteps the 
doctrine and conducts a fresh analysis, a party who secures 
a reprise of a previously condemned ruling is inviting a 
second reversal and years of delay. In Soulliere, repeating 
the exclusion of Shaheen’s testimony achieved a tactical 
evidentiary advantage at trial but planted the seed for appellate 
reversal and a new liability trial, with the added consequence 
that punitive damages were removed from the case altogether 
for want of proper proof. 

Second, prefer correct adverse rulings you can manage at 
trial over erroneous favorable ones you cannot defend on appeal. 
Had plaintiff accepted the admission of Shaheen’s statement 
and addressed it with cross‑examination, expert framing, and 
closing argument, the resulting verdict—if achieved—would 
have rested on rulings far more likely to withstand appellate 

any punitive damages—because plaintiff’s evidence focused 
only on sales, profits, and income, and disclosed nothing about 
Suzuki’s liabilities, losses, debt load, or long-term obligations. 
The appellate panel remanded the case for a third trial on 
liability and compensatory damages, while entirely excluding 
punitive damages from retrial.

How Overreach Became Reversal: Law of the Case,  
Repeat Error, and Appellate Remedies

In the second trial, Suzuki urged the law‑of‑the‑case effect 
of the first appellate decision regarding the admissibility of 
Shaheen’s recorded recollection testimony. But the trial judge, 
at the urging of plaintiff’s counsel, discounted the doctrine’s 
application to renewed evidentiary issues, observing that 
after remand “the trial starts all over again.” Suzuki’s briefs 
on appeal argued that the first decision squarely held the 
contents of the report were admissible under section 1237 and 
that repeating the exclusion violated law of the case, citing 
authorities that an appellate evidentiary ruling becomes the 
law of the case and must be adhered to on retrial.

But the Court of Appeal did not have to rely on law of the case 
to reverse; instead, it simply analyzed de novo the application 
of Evidence Code section 1237 to hold that plaintiff’s statement 
to Shaheen was admissible as a past recollection recorded and 
that it had been prejudicially excluded. The court identified 
each foundational element of section 1237—a witness with 
insufficient present recollection; a statement recorded in 
writing that would be admissible if given on the stand; and a 
writing made or adopted when the matter was fresh in memory 
and affirmed as accurate—and concluded that Shaheen’s 
testimony met every requirement. The appellate court further 
found that admission of Shaheen’s recorded recollection likely 
would have produced a better outcome for Suzuki—the officer 
was a neutral witness recounting a near‑contemporaneous 
statement by the plaintiff that tended to show that the brake did 
not fail. On remand, the court directed that absent materially 
changed circumstances, the statement should be admitted as a 
past recollection recorded.

This outcome powerfully illustrates the practical hazard of 
asking a trial court to revisit an issue that has already been 
decided adversely to the proponent in a prior appeal. Even if 
the trial court is persuaded, counsel succeeds only in injecting 
the record with the same error that previously required reversal, 
almost guaranteeing a second reversal. That is precisely 
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Conclusion: Durable Verdicts  
Require Restraint at the Right Moments

Soulliere distills a cautionary tale for business litigators 
and judges about the difference between winning at trial 
and winning the case. The plaintiff twice secured exclusion 
of a potent defense admission, but each time the exclusion 
proved untenable under Evidence Code section 1237 and 
party‑admission principles; the second time, the cost of that 
overreach was a reversal of a nine‑figure judgment and a 
new trial limited to liability and compensatory damages, 
with punitive damages eliminated for lack of meaningful 
financial‑condition evidence. The appellate adaptation of “pigs 
get fat, hogs get slaughtered” is not about timidity; it is about 
judgment. A correct adverse ruling can often be absorbed 
and overcome by trial craft; a legally erroneous favorable 
ruling, particularly one already flagged on a prior appeal, can 
jeopardize the entire verdict. The durable win is the one built 
on evidentiary rulings you can defend, not the one you can 
momentarily win.

John A. Taylor, Jr. is a partner at Horvitz & Levy LLP.

scrutiny. By contrast, excluding the statement twice contrary to 
settled hearsay doctrine and to a prior appellate opinion forced 
the Court of Appeal to set aside the verdict despite the jury’s 
liability findings, because the exclusion went to a central issue 
that was reasonably likely to have changed the outcome. 

Third, rigorously assess appellate vulnerability before 
pressing for a favorable ruling. Ask whether there is a clean 
statutory pathway for the opponent’s evidence and whether any 
contrary authority is distinguishable; if a prior appeal in your 
case or a closely analogous decision has already spoken, factor 
law‑of‑the‑case or stare decisis into the calculus. In Soulliere, 
additional case authority sat side‑by‑side with the 2020 panel’s 
express holding that section 1237 permitted admission of the 
statement Shaheen recorded; pushing for exclusion again was, 
in hindsight, a high‑risk gambit.

Fourth, consider reputational and professional costs. 
Appellate courts expect remand proceedings to honor 
their holdings; disregarding clear guidance invites pointed 
criticism, undermines credibility, and can complicate future 
discretionary rulings. Here, the record reflects trial court 
skepticism about law‑of‑the‑case principles and a willingness 
to repeat the same evidentiary error, which framed the appeal 
and narrowed the margin for harmless‑error arguments; that 
dynamic is avoidable with careful adherence to prior appellate 
instructions.


