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Henderson v. Thompson 

 

 

Cross 

 

 

Closing 

 

Q. Upon impact you were not pushed into any 

car in front of you, correct? 

 

A. No. But I feel like I’m on trial and I didn’t 

do anything. I—I was driving and I got hit. 

So, I feel like you’re, like, putting me on trial 

for somebody else’s—for somebody else 

hitting me. 

. . . 

 

Q. And she was allowed to ask her questions 

even though my client has admitted that she 

caused the accident and that she’s responsible 

for your injuries to the extent they were 

caused by the accident; did you hear that? 

 

A. Uhm, well, you’re still putting me on trial, 

so. 

 

Q. Well, as— 

 

A. I mean, you’re—I feel like that, I guess I 

should say. 

 

Q. Sure. But in our civil litigation system, my 

client doesn’t have to simply roll over and 

accept everything that you want to say about 

what was caused by the accident; do you 

[inaudible]— 

 

A. That I was injured and my Tourette’s were 

exacerbated? That that’s not—I don’t— 

 

Q. Correct. 

 

A. —I have to sit there and be—I have to 

have my tics be exacerbated by somebody 

else’s, uhm—uhm, uh, something that they 

did? I—so, she doesn’t have to roll over, but I 

do; is that what I’m understanding? 

 

But when it’s my turn to cross-examine her, 

she’s not interested in the search for truth; 

she’s interested in being combative. Why are 

you putting me on trial? I don’t know what I 

told my doctors. I don’t know when I saw my 

doctors. I don’t know what they have in my 

reports. I didn’t read the medical records. . . . 

You know, it was—it was quite combative. 

There’s—there’s definitely no search for the 

truth there. 
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Henderson v. Thompson 

 

 

Trial Court 

 

 

Supreme Court 

 

The Court recognizes that implicit bias exists. 

The Court recognizes the specific bias against 

African American women and the stereotypes 

of the “angry black woman,” or “welfare 

queen,” or “Jezebel.” The court further 

recognizes that using the terms combative in 

reference to the plaintiff and intimidated in 

reference to the defendant can raise such bias. 

What makes implicit bias insidious is the 

subtle nature of the animus and the difficulty 

in determining its presence. It can be difficult 

for a person with implicit bias to recognize it 

in him or herself, much less recognize when 

triggered by racial stereotypes. However, 

there is no case that finds that the possibility 

of implicit bias is grounds for a new trial or 

additur. 

 

In this case, the use of the terms that the 

plaintiff now complains of was not objected 

to when defense counsel made her argument. 

The terms were tied to the evidence in the 

case, rather than being raised as a racist dog 

whistle with no basis in the testimony . . . .  

 

The court cannot require attorneys to refrain 

from using language that is tied to the 

evidence in the case, even if in some contexts 

the language has racial overtones. . . .  

 

in the absence of specific evidence of 

impermissible racial motivations by the jury, 

or misconduct by defense counsel, the court 

declines to use the possibility of implicit 

racial bias to overturn the jury’s verdict or 

grant additur. 

 

 

 

The direct contrast between defense counsel’s 

depiction of Henderson as “confrontational” 

and “combative” and her depiction of 

Thompson as “rightly” “intimidated” and 

“emotional” distorted the roles of plaintiff and 

defendant, casting Thompson—the person 

responsible for injuring Henderson—in the 

role of the victim to whom the jury owed 

more sympathy than the actual injured party. 

This invited the jury to make decisions on 

improper bases like prejudice or biases about 

race, aggression, and victimhood. . . . 

 

Thompson’s counsel alluded to racist 

stereotypes about Black women as 

untrustworthy and motivated by the desire to 

acquire an unearned financial windfall. 

Defense counsel argued that Henderson’s 

injuries were minimal and intimated that the 

sole reason she had proceeded to trial was that 

she saw the collision as an opportunity for 

financial gain. . . . 
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West's Ann.Cal.Penal Code § 745 

 

§ 745. Prohibition of conviction or sentence on the basis of race, ethnicity, or national origin; 

motion; burden of proof; remedies; application of section; definitions 

 

(a) The state shall not seek or obtain a criminal conviction or seek, obtain, or impose a sentence 

on the basis of race, ethnicity, or national origin. A violation is established if the defendant 

proves, by a preponderance of the evidence, any of the following: 

(1) The judge, an attorney in the case, a law enforcement officer involved in the case, an expert 

witness, or juror exhibited bias or animus towards the defendant because of the defendant's race, 

ethnicity, or national origin. 

(2) During the defendant's trial, in court and during the proceedings, the judge, an attorney in the 

case, a law enforcement officer involved in the case, an expert witness, or juror, used racially 

discriminatory language about the defendant's race, ethnicity, or national origin, or otherwise 

exhibited bias or animus towards the defendant because of the defendant's race, ethnicity, or 

national origin, whether or not purposeful. This paragraph does not apply if the person speaking 

is relating language used by another that is relevant to the case or if the person speaking is giving 

a racially neutral and unbiased physical description of the suspect. 

(3) The defendant was charged or convicted of a more serious offense than defendants of other 

races, ethnicities, or national origins who have engaged in similar conduct and are similarly 

situated, and the evidence establishes that the prosecution more frequently sought or obtained 

convictions for more serious offenses against people who share the defendant's race, ethnicity, or 

national origin in the county where the convictions were sought or obtained. 

(4)(A) A longer or more severe sentence was imposed on the defendant than was imposed on 

other similarly situated individuals convicted of the same offense, and longer or more severe 

sentences were more frequently imposed for that offense on people that share the defendant's 

race, ethnicity, or national origin than on defendants of other races, ethnicities, or national 

origins in the county where the sentence was imposed. 

(B) A longer or more severe sentence was imposed on the defendant than was imposed on other 

similarly situated individuals convicted of the same offense, and longer or more severe sentences 

were more frequently imposed for the same offense on defendants in cases with victims of one 

race, ethnicity, or national origin than in cases with victims of other races, ethnicities, or national 

origins, in the county where the sentence was imposed. 

 

(b) A defendant may file a motion pursuant to this section, or a petition for writ of habeas corpus 

or a motion under Section 1473.7, in a court of competent jurisdiction, alleging a violation of 

subdivision (a). For claims based on the trial record, a defendant may raise a claim alleging a 

violation of subdivision (a) on direct appeal from the conviction or sentence. The defendant may 

also move to stay the appeal and request remand to the superior court to file a motion pursuant to 

this section. If the motion is based in whole or in part on conduct or statements by the judge, the 

judge shall disqualify themselves from any further proceedings under this section. 

 

(c) If a motion is filed in the trial court and the defendant makes a prima facie showing of a 

violation of subdivision (a), the trial court shall hold a hearing. A motion made at trial shall be 

made as soon as practicable upon the defendant learning of the alleged violation. A motion that 

is not timely may be deemed waived, in the discretion of the court. 
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(1) At the hearing, evidence may be presented by either party, including, but not limited to, 

statistical evidence, aggregate data, expert testimony, and the sworn testimony of witnesses. The 

court may also appoint an independent expert. For the purpose of a motion and hearing under 

this section, out-of-court statements that the court finds trustworthy and reliable, statistical 

evidence, and aggregated data are admissible for the limited purpose of determining whether a 

violation of subdivision (a) has occurred. 

 

(2) The defendant shall have the burden of proving a violation of subdivision (a) by a 

preponderance of the evidence. The defendant does not need to prove intentional discrimination. 

(3) At the conclusion of the hearing, the court shall make findings on the record. 

 

(d) A defendant may file a motion requesting disclosure to the defense of all evidence relevant to 

a potential violation of subdivision (a) in the possession or control of the state. A motion filed 

under this section shall describe the type of records or information the defendant seeks. Upon a 

showing of good cause, the court shall order the records to be released. Upon a showing of good 

cause, and in order to protect a privacy right or privilege, the court may permit the prosecution to 

redact information prior to disclosure or may subject disclosure to a protective order. If a 

statutory privilege or constitutional privacy right cannot be adequately protected by redaction or 

a protective order, the court shall not order the release of the records. 

 

(e) Notwithstanding any other law, except as provided in subdivision (k), or for an initiative 

approved by the voters, if the court finds, by a preponderance of evidence, a violation of 

subdivision (a), the court shall impose a remedy specific to the violation found from the 

following list: 

(1) Before a judgment has been entered, the court may impose any of the following remedies: 

(A) Declare a mistrial, if requested by the defendant. 

(B) Discharge the jury panel and empanel a new jury. 

(C) If the court determines that it would be in the interest of justice, dismiss enhancements, 

special circumstances, or special allegations, or reduce one or more charges. 

(2)(A) After a judgment has been entered, if the court finds that a conviction was sought or 

obtained in violation of subdivision (a), the court shall vacate the conviction and sentence, find 

that it is legally invalid, and order new proceedings consistent with subdivision (a). If the court 

finds that the only violation of subdivision (a) that occurred is based on paragraph (3) of 

subdivision (a), the court may modify the judgment to a lesser included or lesser related offense. 

On resentencing, the court shall not impose a new sentence greater than that previously imposed. 

(B) After a judgment has been entered, if the court finds that only the sentence was sought, 

obtained, or imposed in violation of subdivision (a), the court shall vacate the sentence, find that 

it is legally invalid, and impose a new sentence. On resentencing, the court shall not impose a 

new sentence greater than that previously imposed. 

(3) When the court finds there has been a violation of subdivision (a), the defendant shall not be 

eligible for the death penalty. 

(4) The remedies available under this section do not foreclose any other remedies available under 

the United States Constitution, the California Constitution, or any other law. 

 

(f) This section also applies to adjudications and dispositions in the juvenile delinquency system 

and adjudications to transfer a juvenile case to adult court. 
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(g) This section shall not prevent the prosecution of hate crimes pursuant to Sections 422.6 to 

422.865, inclusive. 

 

(h) As used in this section, the following definitions apply: 

(1) “More frequently sought or obtained” or “more frequently imposed” means that the totality of 

the evidence demonstrates a significant difference in seeking or obtaining convictions or in 

imposing sentences comparing individuals who have engaged in similar conduct and are 

similarly situated, and the prosecution cannot establish race-neutral reasons for the disparity. The 

evidence may include statistical evidence, aggregate data, or nonstatistical evidence. Statistical 

significance is a factor the court may consider, but is not necessary to establish a significant 

difference. In evaluating the totality of the evidence, the court shall consider whether systemic 

and institutional racial bias, racial profiling, and historical patterns of racially biased policing and 

prosecution may have contributed to, or caused differences observed in, the data or impacted the 

availability of data overall. Race-neutral reasons shall be relevant factors to charges, convictions, 

and sentences that are not influenced by implicit, systemic, or institutional bias based on race, 

ethnicity, or national origin. 

(2) “Prima facie showing” means that the defendant produces facts that, if true, establish that 

there is a substantial likelihood that a violation of subdivision (a) occurred. For purposes of this 

section, a “substantial likelihood” requires more than a mere possibility, but less than a standard 

of more likely than not. 

(3) “Relevant factors,” as that phrase applies to sentencing, means the factors in the California 

Rules of Court that pertain to sentencing decisions and any additional factors required to or 

permitted to be considered in sentencing under state law and under the state and federal 

constitutions. 

(4) “Racially discriminatory language” means language that, to an objective observer, explicitly 

or implicitly appeals to racial bias, including, but not limited to, racially charged or racially 

coded language, language that compares the defendant to an animal, or language that references 

the defendant's physical appearance, culture, ethnicity, or national origin. Evidence that 

particular words or images are used exclusively or disproportionately in cases where the 

defendant is of a specific race, ethnicity, or national origin is relevant to determining whether 

language is discriminatory. 

(5) “State” includes the Attorney General, a district attorney, or a city prosecutor. 

(6) “Similarly situated” means that factors that are relevant in charging and sentencing are 

similar and do not require that all individuals in the comparison group are identical. A 

defendant's conviction history may be a relevant factor to the severity of the charges, 

convictions, or sentences. If it is a relevant factor and the defense produces evidence that the 

conviction history may have been impacted by racial profiling or historical patterns of racially 

biased policing, the court shall consider the evidence. 

 

(i) A defendant may share a race, ethnicity, or national origin with more than one group. A 

defendant may aggregate data among groups to demonstrate a violation of subdivision (a). 

 

(j) This section applies as follows: 

(1) To all cases in which judgment is not final. 

(2) Commencing January 1, 2023, to all cases in which, at the time of the filing of a petition 

pursuant to subdivision (f) of Section 1473 raising a claim under this section, the petitioner is 
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sentenced to death or to cases in which the motion is filed pursuant to Section 1473.7 because of 

actual or potential immigration consequences related to the conviction or sentence, regardless of 

when the judgment or disposition became final. 

(3) Commencing January 1, 2024, to all cases in which, at the time of the filing of a petition 

pursuant to subdivision (f) of Section 1473 raising a claim under this section, the petitioner is 

currently serving a sentence in the state prison or in a county jail pursuant to subdivision (h) of 

Section 1170, or committed to the Division of Juvenile Justice for a juvenile disposition, 

regardless of when the judgment or disposition became final. 

(4) Commencing January 1, 2025, to all cases filed pursuant to Section 1473.7 or subdivision (f) 

of Section 1473 in which judgment became final for a felony conviction or juvenile disposition 

that resulted in a commitment to the Division of Juvenile Justice on or after January 1, 2015. 

(5) Commencing January 1, 2026, to all cases filed pursuant to Section 1473.7 or subdivision (f) 

of Section 1473 in which judgment was for a felony conviction or juvenile disposition that 

resulted in a commitment to the Division of Juvenile Justice, regardless of when the judgment or 

disposition became final. 

 

(k) For petitions that are filed in cases for which judgment was entered before January 1, 2021, 

and only in those cases, if the petition is based on a violation of paragraph (1) or (2) of 

subdivision (a), the petitioner shall be entitled to relief as provided in subdivision (e), unless the 

state proves beyond a reasonable doubt that the violation did not contribute to the judgment. 
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Rule 37. JURY SELECTION 

 

(a) Policy and Purpose. The purpose of this rule is to eliminate the unfair exclusion of potential 

jurors based on race or ethnicity. 

 

(b) Scope. This rule applies in all jury trials. 

 

(c) Objection. A party may object to the use of a peremptory challenge to raise the issue of 

improper bias. The court may also raise this objection on its own. The objection shall be made by 

simple citation to this rule, and any further discussion shall be conducted outside the presence of 

the panel. The objection must be made before the potential juror is excused, unless new 

information is discovered. 

 

(d) Response. Upon objection to the exercise of a peremptory challenge pursuant to this rule, the 

party exercising the peremptory challenge shall articulate the reasons that the peremptory 

challenge has been exercised. 

 

(e) Determination. The court shall then evaluate the reasons given to justify the peremptory 

challenge in light of the totality of circumstances. If the court determines that an objective 

observer could view race or ethnicity as a factor in the use of the peremptory challenge, then the 

peremptory challenge shall be denied. The court need not find purposeful discrimination to deny 

the peremptory challenge. The court should explain its ruling on the record. 

 

(f) Nature of Observer. For purposes of this rule, an objective observer is aware that implicit, 

institutional, and unconscious biases, in addition to purposeful discrimination, have resulted in 

the unfair exclusion of potential jurors in Washington State. 

 

(g) Circumstances Considered. In making its determination, the circumstances the court should 

consider include, but are not limited to, the following: 

(i) the number and types of Questions posed to the prospective juror, which may include 

consideration of whether the party exercising the peremptory challenge failed to Question the 

prospective juror about the alleged concern or the types of Questions asked about it; 

(ii) whether the party exercising the peremptory challenge asked significantly more Questions or 

different Questions of the potential juror against whom the peremptory challenge was used in 

contrast to other jurors; 

(iii) whether other prospective jurors provided similar answers but were not the subject of a 

peremptory challenge by that party; 

(iv) whether a reason might be disproportionately associated with a race or ethnicity; and 

(v) whether the party has used peremptory challenges disproportionately against a given race or 

ethnicity, in the present case or in past cases. 

 

(h) Reasons Presumptively Invalid. Because historically the following reasons for peremptory 

challenges have been associated with improper discrimination in jury selection in Washington 

State, the following are presumptively invalid reasons for a peremptory challenge; 

(i) having prior contact with law enforcement officers; 
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(ii) expressing a distrust of law enforcement or a belief that law enforcement officers engage in 

racial profiling; 

(iii) having a close relationship with people who have been stopped, arrested, or convicted of a 

crime; 

(iv) living in a high-crime neighborhood; 

(v) having a child outside of marriage; 

(vi) receiving state benefits; and 

(vii) not being a native English speaker. 

 

(i) Reliance on Conduct. The following reasons for peremptory challenges also have historically 

been associated with improper discrimination in jury selection in Washington State: allegations 

that the prospective juror was sleeping, inattentive, or staring or failing to make eye contact; 

exhibited a problematic attitude, body language, or demeanor; or provided unintelligent or 

confused answers. If any party intends to offer one of these reasons or a similar reason as the 

justification for a peremptory challenge, that party must provide reasonable notice to the court 

and the other parties so the behavior can be verified and addressed in a timely manner. A lack of 

corroboration by the judge or opposing counsel verifying the behavior shall invalidate the given 

reason for the peremptory challenge. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



10 
 

Cal. Code Civ. P. § 231.7 

 

Prohibition of peremptory challenge on the basis of race, ethnicity, gender, gender identity, 

sexual orientation, national origin, or religious affiliation; actual or perceived membership in any 

group; motion 

 

Section operative until Jan. 1, 2026. See, also, § 231.7 operative Jan. 1, 2026. 

 

(a) A party shall not use a peremptory challenge to remove a prospective juror on the basis of the 

prospective juror's race, ethnicity, gender, gender identity, sexual orientation, national origin, or 

religious affiliation, or the perceived membership of the prospective juror in any of those groups. 

 

(b) A party, or the trial court on its own motion, may object to the improper use of a peremptory 

challenge under subdivision (a). After the objection is made, any further discussion shall be 

conducted outside the presence of the panel. The objection shall be made before the jury is 

impaneled, unless information becomes known that could not have reasonably been known 

before the jury was impaneled. 

 

(c) Notwithstanding Section 226, upon objection to the exercise of a peremptory challenge 

pursuant to this section, the party exercising the peremptory challenge shall state the reasons the 

peremptory challenge has been exercised. 

 

(d)(1) The court shall evaluate the reasons given to justify the peremptory challenge in light of 

the totality of the circumstances. The court shall consider only the reasons actually given and 

shall not speculate on, or assume the existence of, other possible justifications for the use of the 

peremptory challenge. If the court determines there is a substantial likelihood that an objectively 

reasonable person would view race, ethnicity, gender, gender identity, sexual orientation, 

national origin, or religious affiliation, or perceived membership in any of those groups, as a 

factor in the use of the peremptory challenge, then the objection shall be sustained. The court 

need not find purposeful discrimination to sustain the objection. The court shall explain the 

reasons for its ruling on the record. A motion brought under this section shall also be deemed a 

sufficient presentation of claims asserting the discriminatory exclusion of jurors in violation of 

the United States and California Constitutions. 

(2)(A) For purposes of this section, an objectively reasonable person is aware that unconscious 

bias, in addition to purposeful discrimination, have resulted in the unfair exclusion of potential 

jurors in the State of California. 

(B) For purposes of this section, a “substantial likelihood” means more than a mere possibility 

but less than a standard of more likely than not. 

(C) For purposes of this section, “unconscious bias” includes implicit and institutional biases. 

(3) In making its determination, the circumstances the court may consider include, but are not 

limited to, any of the following: 

(A) Whether any of the following circumstances exist: 

(i) The objecting party is a member of the same perceived cognizable group as the challenged 

juror. 

(ii) The alleged victim is not a member of that perceived cognizable group. 

(iii) Witnesses or the parties are not members of that perceived cognizable group. 
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(B) Whether race, ethnicity, gender, gender identity, sexual orientation, national origin, or 

religious affiliation, or perceived membership in any of those groups, bear on the facts of the 

case to be tried. 

(C) The number and types of questions posed to the prospective juror, including, but not limited 

to, any the following: 

(i) Consideration of whether the party exercising the peremptory challenge failed to question the 

prospective juror about the concerns later stated by the party as the reason for the peremptory 

challenge pursuant to subdivision (c). 

(ii) Whether the party exercising the peremptory challenge engaged in cursory questioning of the 

challenged potential juror. 

(iii) Whether the party exercising the peremptory challenge asked different questions of the 

potential juror against whom the peremptory challenge was used in contrast to questions asked of 

other jurors from different perceived cognizable groups about the same topic or whether the 

party phrased those questions differently. 

(D) Whether other prospective jurors, who are not members of the same cognizable group as the 

challenged prospective juror, provided similar, but not necessarily identical, answers but were 

not the subject of a peremptory challenge by that party. 

(E) Whether a reason might be disproportionately associated with a race, ethnicity, gender, 

gender identity, sexual orientation, national origin, or religious affiliation, or perceived 

membership in any of those groups. 

(F) Whether the reason given by the party exercising the peremptory challenge was contrary to 

or unsupported by the record. 

(G) Whether the counsel or counsel's office exercising the challenge has used peremptory 

challenges disproportionately against a given race, ethnicity, gender, gender identity, sexual 

orientation, national origin, or religious affiliation, or perceived membership in any of those 

groups, in the present case or in past cases, including whether the counsel or counsel's office who 

made the challenge has a history of prior violations under Batson v. Kentucky (1986) 476 U.S. 

79, People v. Wheeler (1978) 22 Cal.3d 258, Section 231.5, or this section. 

 

(e) A peremptory challenge for any of the following reasons is presumed to be invalid unless the 

party exercising the peremptory challenge can show by clear and convincing evidence that an 

objectively reasonable person would view the rationale as unrelated to a prospective juror's race, 

ethnicity, gender, gender identity, sexual orientation, national origin, or religious affiliation, or 

perceived membership in any of those groups, and that the reasons articulated bear on the 

prospective juror's ability to be fair and impartial in the case: 

(1) Expressing a distrust of or having a negative experience with law enforcement or the criminal 

legal system. 

(2) Expressing a belief that law enforcement officers engage in racial profiling or that criminal 

laws have been enforced in a discriminatory manner. 

(3) Having a close relationship with people who have been stopped, arrested, or convicted of a 

crime. 

(4) A prospective juror's neighborhood. 

(5) Having a child outside of marriage. 

(6) Receiving state benefits. 

(7) Not being a native English speaker. 

(8) The ability to speak another language. 
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(9) Dress, attire, or personal appearance. 

(10) Employment in a field that is disproportionately occupied by members listed in subdivision 

(a) or that serves a population disproportionately comprised of members of a group or groups 

listed in subdivision (a). 

(11) Lack of employment or underemployment of the prospective juror or prospective juror's 

family member. 

(12) A prospective juror's apparent friendliness with another prospective juror of the same group 

as listed in subdivision (a). 

(13) Any justification that is similarly applicable to a questioned prospective juror or jurors, who 

are not members of the same cognizable group as the challenged prospective juror, but were not 

the subject of a peremptory challenge by that party. The unchallenged prospective juror or jurors 

need not share any other characteristics with the challenged prospective juror for peremptory 

challenge relying on this justification to be considered presumptively invalid. 

 

(f) For purposes of subdivision (e), the term “clear and convincing” refers to the degree of 

certainty the factfinder must have in determining whether the reasons given for the exercise of a 

peremptory challenge are unrelated to the prospective juror's cognizable group membership, 

bearing in mind conscious and unconscious bias. To determine that a presumption of invalidity 

has been overcome, the factfinder shall determine that it is highly probable that the reasons given 

for the exercise of a peremptory challenge are unrelated to conscious or unconscious bias and are 

instead specific to the juror and bear on that juror's ability to be fair and impartial in the case. 

 

(g)(1) The following reasons for peremptory challenges have historically been associated with 

improper discrimination in jury selection: 

(A) The prospective juror was inattentive, or staring or failing to make eye contact. 

(B) The prospective juror exhibited either a lack of rapport or problematic attitude, body 

language, or demeanor. 

(C) The prospective juror provided unintelligent or confused answers. 

(2) The reasons set forth in paragraph (1) are presumptively invalid unless the trial court is able 

to confirm that the asserted behavior occurred, based on the court's own observations or the 

observations of counsel for the objecting party. Even with that confirmation, the counsel offering 

the reason shall explain why the asserted demeanor, behavior, or manner in which the 

prospective juror answered questions matters to the case to be tried. 

 

(h) Upon a court granting an objection to the improper exercise of a peremptory challenge, the 

court shall do one or more of the following: 

(1) Quash the jury venire and start jury selection anew. This remedy shall be provided if 

requested by the objecting party. 

(2) If the motion is granted after the jury has been impaneled, declare a mistrial and select a new 

jury if requested by the defendant. 

(3) Seat the challenged juror. 

(4) Provide the objecting party additional challenges. 

(5) Provide another remedy as the court deems appropriate. 

 

(i) This section applies in all jury trials in which jury selection begins on or after January 1, 

2022. 
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(j) The denial of an objection made under this section shall be reviewed by the appellate court de 

novo, with the trial court's express factual findings reviewed for substantial evidence. The 

appellate court shall not impute to the trial court any findings, including findings of a prospective 

juror's demeanor, that the trial court did not expressly state on the record. The reviewing court 

shall consider only reasons actually given under subdivision (c) and shall not speculate as to or 

consider reasons that were not given to explain either the party's use of the peremptory challenge 

or the party's failure to challenge similarly situated jurors who are not members of the same 

cognizable group as the challenged juror, regardless of whether the moving party made a 

comparative analysis argument in the trial court. Should the appellate court determine that the 

objection was erroneously denied, that error shall be deemed prejudicial, the judgment shall be 

reversed, and the case remanded for a new trial. 

 

(k) This section shall not apply to civil cases. 

 

(l) It is the intent of the Legislature that enactment of this section shall not, in purpose or effect, 

lower the standard for judging challenges for cause or expand use of challenges for cause. 

 

(m) The provisions of this section are severable. If any provision of this section or its application 

is held invalid, that invalidity shall not affect other provisions or applications that can be given 

effect without the invalid provision or application. 

 

(n) This section shall remain in effect only until January 1, 2026, and as of that date is repealed. 
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Cal. Code Civ. P. § 231.5 

 

A party shall not use a peremptory challenge to remove a prospective juror on the basis of an 

assumption that the prospective juror is biased merely because of a characteristic listed or 

defined in Section 11135 of the Government Code, or similar grounds. 

 

 

Cal. Gov’t Code § 1135 

 

(a) No person in the State of California shall, on the basis of sex, race, color, religion, ancestry, 

national origin, ethnic group identification, age, mental disability, physical disability, medical 

condition, genetic information, marital status, or sexual orientation, be unlawfully denied full and 

equal access to the benefits of, or be unlawfully subjected to discrimination under, any program 

or activity that is conducted, operated, or administered by the state or by any state agency, is 

funded directly by the state, or receives any financial assistance from the state. Notwithstanding 

Section 11000, this section applies to the California State University. 

 

(c) The protected bases referenced in this section have the same meanings as those terms are 

defined in Section 12926. 

 

(d) The protected bases used in this section include a perception that a person has any of those 

characteristics or that the person is associated with a person who has, or is perceived to have, any 

of those characteristics. 
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Ninth Circuit Instructions (Criminal) 

 

1.1 DUTY OF JURY 

 

. . . . 

 

Perform these duties fairly and impartially. You should not be influenced by any person’s race, 

color, religious beliefs, national ancestry, sexual orientation, gender identity, gender, or 

economic circumstances. Also, do not allow yourself to be influenced by personal likes or 

dislikes, sympathy, prejudice, fear, public opinion, or biases, including unconscious biases. 

Unconscious biases are stereotypes, attitudes, or preferences that people may consciously reject 

but may be expressed without conscious awareness, control, or intention. Like conscious bias, 

unconscious bias can affect how we evaluate information and make decisions. 

 

 

1.7 CREDIBILITY OF WITNESSES 

 

In deciding the facts in this case, you may have to decide which testimony to believe and which 

testimony not to believe. You may believe everything a witness says, or part of it, or none of it. 

 

. . . . 

 

You must avoid bias[, conscious or unconscious,] based on a witness’s race, color, religious 

beliefs, national ancestry, sexual orientation, gender identity, gender, or economic circumstances 

in your determination of credibility. 

 

 

3.1  DUTIES OF JURY TO FIND FACTS AND FOLLOW LAW 

 

. . . . 

 

It is your duty to weigh and to evaluate all the evidence received in the case and, in that process, 

to decide the facts.  It is also your duty to apply the law as I give it to you to the facts as you find 

them, whether you agree with the law or not.  You must decide the case solely on the evidence 

and the law.  Do not allow personal likes or dislikes, sympathy, prejudice, fear, or public opinion 

to influence you.  You should also not be influenced by any person’s race, color, religious 

beliefs, national ancestry, sexual orientation, gender identity, gender, or economic circumstances.  

Also, do not allow yourself to be influenced by personal likes or dislikes, sympathy, prejudice, 

fear, public opinion, or biases, including unconscious biases.  Unconscious biases are 

stereotypes, attitudes, or preferences that people may consciously reject but may be expressed 

without conscious awareness, control, or intention.  You will recall that you took an oath 

promising to do so at the beginning of the case. 
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7.1  DUTY TO DELIBERATE 

 

 

. . . . 

 

Perform these duties fairly and impartially.  Do not allow personal likes or dislikes, sympathy, 

prejudice, fear, or public opinion to influence you.  You should also not be influenced by any 

person’s race, color, religious beliefs, national ancestry, sexual orientation, gender identity, 

gender, or economic circumstances.  Also, do not allow yourself to be influenced by personal 

likes or dislikes, sympathy, prejudice, fear, public opinion, or biases, including unconscious 

biases.  Unconscious biases are stereotypes, attitudes, or preferences that people may consciously 

reject but may be expressed without conscious awareness, control, or intention. 

 

It is your duty as jurors to consult with one another and to deliberate with one another with a 

view towards reaching an agreement if you can do so.  During your deliberations, you should not 

hesitate to reexamine your own views and change your opinion if you become persuaded that it 

is wrong.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



17 
 

CACI 113 

 

Bias 

 

Each one of us has biases about or certain perceptions or stereotypes of other people. We may be 

aware of some of our biases, though we may not share them with others. We may not be fully 

aware of some of our other biases. Our biases often affect how we act, favorably or unfavorably, 

toward someone. Bias can affect our thoughts, how we remember, what we see and hear, whom 

we believe or disbelieve, and how we make important decisions. As jurors you are being asked to 

make very important decisions in this case. You must not let bias, prejudice, or public opinion 

influence your decision. You must not be biased in favor of or against parties or witnesses 

because of their disability, gender, gender identity, gender expression, race, religion, ethnicity, 

sexual orientation, age, national origin, [or] socioeconomic status[, or [insert any other 

impermissible form of bias]].Your verdict must be based solely on the evidence presented. You 

must carefully evaluate the evidence and resist any urge to reach a verdict that is influenced by 

bias for or against any party or witness. 
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Cal. R. Prof’l Conduct 8.4.1 

 

(a) In representing a client, or in terminating or refusing to accept the representation of any 

client, a lawyer shall not: 

(1) unlawfully harass or unlawfully discriminate against persons* on the basis of any protected 

characteristic; or 

(2) unlawfully retaliate against persons.* 

 

(b) In relation to a law firm’s operations, a lawyer shall not: 

(1) on the basis of any protected characteristic, 

(i) unlawfully discriminate or knowingly* permit unlawful discrimination; 

(ii) unlawfully harass or knowingly* permit the unlawful harassment of an employee, an 

applicant, an unpaid intern or volunteer, or a person* providing services pursuant to a contract; 

or 

(iii) unlawfully refuse to hire or employ a person*, or refuse to select a person* for a training 

program leading to employment, or bar or discharge a person* from employment or from a 

training program leading to employment, or discriminate against a person* in compensation or in 

terms, conditions, or privileges of employment; 

or 

(2) unlawfully retaliate against persons.* 

 

(c) For purposes of this rule: 

(1) “protected characteristic” means race, religious creed, color, national origin, ancestry, 

physical disability, mental disability, medical condition, genetic information, marital status, sex, 

gender, gender identity, gender expression, sexual orientation, age, military and veteran status, or 

other category of discrimination prohibited by applicable law, whether the category is actual or 

perceived; 

(2) “knowingly permit” means to fail to advocate corrective action where the lawyer knows* of a 

discriminatory policy or practice that results in the unlawful discrimination or harassment 

prohibited by paragraph (b); 

(3) “unlawfully” and “unlawful” shall be determined by reference to applicable state and federal 

statutes and decisions making unlawful discrimination or harassment in employment and in 

offering goods and services to the public; and 

(4) “retaliate” means to take adverse action against a person* because that person* has (i) 

opposed, or (ii) pursued, participated in, or assisted any action alleging, any conduct prohibited 

by paragraphs (a)(1) or (b)(1) of this rule. 

 

(d) A lawyer who is the subject of a State Bar investigation or State Bar Court proceeding 

alleging a violation of this rule shall promptly notify the State Bar of any criminal, civil, or 

administrative action premised, whether in whole or part, on the same conduct that is the subject 

of the State Bar investigation or State Bar Court proceeding. 

(e) Upon being issued a notice of a disciplinary charge under this rule, a lawyer shall: 

(1) if the notice is of a disciplinary charge under paragraph (a) of this rule, 

provide a copy of the notice to the California Department of Fair Employment and Housing and 

the United States Department of Justice, Coordination and Review Section; or 
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(2) if the notice is of a disciplinary charge under paragraph (b) of this rule, provide a copy of the 

notice to the California Department of Fair Employment and Housing and the United States 

Equal Employment Opportunity Commission. 

 

(f) This rule shall not preclude a lawyer from: 

(1) representing a client alleged to have engaged in unlawful discrimination, harassment, or 

retaliation;  

(2) declining or withdrawing from a representation as required or permitted by rule 1.16; or 

(3) providing advice and engaging in advocacy as otherwise required or permitted by these rules 

and the State Bar Act. 

 

Cmt 2 

 

…. 

 

A lawyer does not violate paragraph (a) by referring to any particular status or group when the 

reference is relevant to factual or legal issues or arguments in the representation. While both the 

parties and the court retain discretion to refer such conduct to the State Bar, a court’s finding that 

peremptory challenges were exercised on a discriminatory basis does not alone establish a 

violation of paragraph (a). 
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CA Code of Jud. Ethics, Canon 3(B) 

 

(5) A judge shall perform judicial duties without bias or prejudice. A judge shall not, in the 

performance of judicial duties, engage in speech, gestures, or other conduct that would 

reasonably be perceived as (a) bias, prejudice, or harassment, including but not limited to bias, 

prejudice, or harassment based upon race, sex, gender, gender identity,* gender expression,* 

religion, national origin, ethnicity, disability, age, sexual orientation, marital status, 

socioeconomic status, or political affiliation, or (b) sexual harassment. 

 

(6) A judge shall require* lawyers in proceedings before the judge to refrain from (a) 

manifesting, by words or conduct, bias, prejudice, or harassment based upon race, sex, gender, 

gender identity,* gender expression,* religion, national origin, ethnicity, disability, age, sexual 

orientation, marital status, socioeconomic status, or political affiliation, or (b) sexual harassment 

against parties, witnesses, counsel, or others. This canon does not preclude legitimate advocacy 

when race, sex, gender, gender identity,* gender expression,* religion, national origin, ethnicity, 

disability, age, sexual orientation, marital status, socioeconomic status, political affiliation, or 

other similar factors are issues in the proceeding. 
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Code of Conduct for United States Judges, Canon 3 

 

A Judge Should Perform the Duties of the Office Fairly, Impartially and Diligently 

 

The duties of judicial office take precedence over all other activities. The judge should perform 

those duties with respect for others, and should not engage in behavior that is harassing, abusive, 

prejudiced, or biased . . . . 

 

Comment 

. . . . 

The duty under Canon 2 to act in a manner that promotes public confidence in the integrity and 

impartiality of the judiciary applies to all the judge’s activities, including the discharge of the 

judge’s adjudicative and administrative responsibilities. The duty to be respectful includes the 

responsibility to avoid comment or behavior that could reasonably be interpreted as harassment, 

prejudice or bias.  


