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In an era where the vast majority of disputes settle before reaching trial, the mediation brief remains one 

of the most under-leveraged tools in a lawyer’s advocacy toolkit. Too often, attorneys rush past this critical 

step, treating the mediation brief as a procedural obligation rather than the first, and perhaps most 

powerful, opportunity to influence how the mediator and the opposing party understand the case. In 

reality, attorneys often spend countless hours preparing mediation briefs to maximize their impact and 

improve the chances of a favorable settlement. 

As mediation continues to evolve globally, and as lawyers rely more heavily on negotiation to resolve 

disputes outside the courtroom, the mediation brief has become more important than ever. Attorneys 

play a critical role in preparing mediation briefs for a wide range of disputes, including personal injury 

cases and wrongful termination cases, ensuring that the mediator fully understands the key issues and 

strategic considerations unique to each case. 

In this post, I share why the effective mediation brief matters today, what experienced mediators look for 

when they receive one, and how to write a brief that not only informs but persuades, setting the stage for 

meaningful dialogue and successful resolution. 
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What Is a Mediation Brief? 

A mediation brief is a written advocacy document prepared by a party or its counsel for use in mediation. 

Its purpose is to present the party’s position in a clear, credible, and persuasive manner, with the goal of 

influencing how the dispute is understood and how settlement discussions unfold. A mediation brief 

should provide the basic facts, relevant facts, and procedural history of the case to give the mediator and 

other parties a clear understanding of the dispute. 

Unlike pleadings or motions filed with a court, the mediation brief is designed for a facilitated negotiation 

process. It is not written to win a ruling or preserve appellate issues; it is written to help move 

decision-makers toward resolution. Mediation briefs allow for discussions of non-monetary interests, such 

as the need for an apology or confidentiality, and can identify psychological, emotional, or business 

obstacles to settlement, suggesting ways to overcome them. 

What a Mediation Brief Is Not 

A mediation brief is not: 

• A litigation brief or summary-judgment motion 

• A verbatim copy of pleadings already filed 

• A document designed primarily to posture for trial 

Submitting repurposed litigation papers often signals missed opportunity. The tone, structure, and 

objectives of mediation advocacy differ fundamentally from courtroom advocacy. 

How Mediators Actually Use Your Brief 

Experienced mediators rely heavily on mediation brief, often more than advocates realize. 

• Read more than once: Mediators typically review briefs multiple times to identify key facts, 

themes, and pressure points. 

• Ongoing reference: Briefs often remain in the mediator’s file notes if the case does not resolve on 

the first day and resumes later. 

• Caucus preparation: Statements or arguments in the brief may become talking points in private 

sessions, with mediators inviting parties to respond to specific assertions. 

• Idea generation: Increasingly, mediators may use briefs to help generate questions, reality-testing 

inquiries, or even AI-assisted brainstorming around options and solutions. 

In short, the mediation brief frequently shapes the mediator’s roadmap for the entire process. 

Essential Elements of an Effective Mediation Brief: A Checklist 

The following elements form a practical, mediator-tested framework for writing an effective mediation 

brief. For most cases, concise mediation briefs are sufficient, typically focusing on key issues without 

unnecessary detail. However, lengthy mediation briefs can be highly effective if thoughtfully prepared and 



strategically utilized, especially in complex matters. Well-crafted briefs do not need to include 

everything, but they should address each of these considerations intentionally. 

1. Share the brief with other parties whenever possible 

The first and most consequential decision a brief writer makes is whether the brief will be shared or 

provided solely for the mediator’s private review. Whenever possible, the brief should be shared. A 

mediation brief is often the first meaningful opportunity to influence how the other side understands the 

dispute, and sharing it promotes transparency and productive information exchange once mediation 

begins. Mediation briefs should be tailored to address not only the mediator but also opposing counsel, 

opposing parties, the defendant’s liability insurer, and the plaintiff’s attorney, as these are key audiences 

who can significantly impact the settlement process. 

Mediator’s tip: Briefs shared early tend to lower defensiveness and accelerate substantive negotiation. 

Example: A shared brief that frames damages as a business risk rather than a moral failing often changes 

the tone of the mediation before the parties ever meet. 

Sensitive information or early settlement ideas can be addressed through a private pre-mediation call with 

the mediator or a separate confidential mediation statement. 

2. Avoid repurposed legal documents 

Under time pressure, attorneys sometimes submit pleadings, motions, or other litigation filings in place of 

a true mediation brief. In doing so, they miss an opportunity to clearly and succinctly present their client’s 

position in a form designed for negotiation rather than adjudication. 

Mediator’s tip: If it reads like a motion, it will be treated like on, and largely discounted. 

Example: A concise narrative explaining why settlement makes sense now is more persuasive than copied 

statements of undisputed facts. 

An effective mediation brief should differ in tone, structure, and emphasis from courtroom filings, even 

when discussing the same underlying facts. 

3. Summarize facts efficiently and selectively 

Most mediators encourage briefs of modest length, often ten to fifteen pages, because mediation does 

not require the level of factual detail needed for trial or arbitration. Yet mediators routinely receive 

lengthy submissions accompanied by voluminous exhibits. 

Mediator’s tip: Ask what facts the mediator actually needs to move the negotiation forward. 

Example: A one-page chronology highlighting key turning points is often more useful than pages of 

background detail. 

The effective mediation brief is not a James Michener novel; it should capture, not dull, the reader’s 

attention. 

4. Cite supporting case law appropriately 



Some disputes turn on a small number of discrete legal issues that warrant focused legal discussion. In 

those situations, advocates should not hesitate to quote key statutory language or controlling case law, 

emphasizing the words or phrases that matter most. 

Mediator’s tip: Highlight the risk created by the law, not just your preferred interpretation of it. 

Example: A single unfavorable appellate decision may be more persuasive than a string of favorable 

trial-court rulings. 

Most mediators do not need a primer on basic legal elements. An overdeveloped legal argument can 

dilute the impact of the strongest points. 

5. Set the proper tone 

Here lies the true art of mediation advocacy. The most effective mediation briefs strike a balance between 

firm advocacy and conciliation. Understanding the underlying conflict and the factors driving the dispute is 

essential to setting the proper tone in the mediation brief. Recognizing the cause of the impasse is the first 

step towards resolving the dispute. They convey that the party is participating in good faith, is open to 

appropriate concessions, and is committed to a collaborative settlement process. 

Mediator’s tip: Tone is often read as a preview of how negotiations will unfold. 

Example: Replacing “clearly frivolous” with “legally and factually disputed” can materially change how a 

brief is received. 

Experienced mediation advocates often review briefs with their clients in advance to explain why the 

mediation tone must differ from the litigation posture. 

6. Seek to persuade, not provoke 

The challenge is to convey the strength of your position without alienating the audience. Effective 

mediation briefs avoid inflammatory language, exaggeration, or rhetorical flourishes that invite reflexive 

opposition. 

Mediator’s tip: If a sentence feels satisfying to write but hardens the other side, it is likely 

counterproductive. 

Example: Acknowledging evidentiary uncertainty can enhance credibility more than overstating certainty. 

The goal is to prompt reconsideration, not immediate rebuttal. 

7. Anticipate what the other side needs to claim success 

If mediation requires agreement by all sides, effective advocacy begins with understanding what the other 

party needs to justify settlement to its constituents. This may include internal decision-makers, insurers, 

boards, or public stakeholders. Identifying special factors and determining whether extra authority is 

needed in advance can help the other side justify settlement and improve the chances of a successful 

resolution. 

Mediator’s tip: Settlements fail when parties cannot explain them internally. 
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Example: Non-monetary terms that allow a party to claim operational or reputational success can unlock 

agreement. 

As William Ury describes in Getting to Yes, this process involves helping the other side “build a golden 

bridge.” 

8. Include negotiation history 

Mediations often falter when mediators are not fully informed about prior settlement negotiations. An 

effective mediation brief should include a summary of prior settlement negotiations, detailing who said 

what and what the responses were. This summary should cover both formal exchanges of offers and 

demands and informal discussions that have shaped expectations entering mediation. 

Mediator’s tip: Negotiation history explains where parties are emotionally, not just numerically. 

Example: A stalled negotiation may reflect authority constraints rather than a lack of interest. 

Omitting this history can distort starting positions and impede progress. 

9. Address known obstacles to settlement 

Effective briefs identify obstacles that may affect settlement, such as procedural delays, judicial 

uncertainty, regulatory concerns, or shared external pressures. Liability issues are often key obstacles to 

settlement and should be addressed in the mediation brief. 

Mediator’s tip: Flagging obstacles early allows mediators to plan around them. 

Example: Alerting the mediator to internal client dynamics can prevent unnecessary escalation. 

More sensitive issues may be better addressed in a confidential submission or private discussion with the 

mediator. 

10. Acknowledge weaknesses honestly 

The strongest mediation briefs candidly assess both strengths and weaknesses. Acknowledging missing 

evidence, adverse testimony, or unsettled law builds credibility with both the mediator and the other side. 

Mediator’s tip: Candor early reduces the need for blunt reality-testing later. 

Example: Framing weaknesses as litigation risk rather than admissions of fault preserves trust. 

11. Propose workable, creative solutions 

One of mediation’s greatest strengths is flexibility. Briefs that focus exclusively on judicial remedies 

overlook opportunities for interest-based, creative outcomes. The mediation brief should list potential 

solutions for each unresolved issue to foster good-faith negotiations. 

Mediator’s tip: Options expand bargaining space, even if they are not ultimately adopted. 

Example: Phased payments, future business arrangements, or tailored apologies can bridge valuation 

gaps. 
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12. Consider timing carefully 

Timing can be as important as substance. Even an excellent brief loses impact if delivered too late for 

meaningful review and reflection. Submitting the mediation brief in advance of the mediation is crucial, as 

it allows sufficient time for all parties and decision-makers to review and prepare. Mediation starts before 

the formal session, with the preparation and distribution of the brief setting the stage for effective 

negotiations. Serving a brief three weeks ahead of the mediation gives the adjuster time to work with 

coverage counsel and supervisors, increasing the likelihood of a productive settlement discussion. 

Mediator’s tip: Early briefs allow time for authority, reflection, and recalibration. 

Example: Insurers often need advance notice to secure additional settlement authority. 

14. Use exhibits strategically 

A mediation brief burdened with unnecessary exhibits is unlikely to be fully read or persuasive. Volume 

often dilutes, rather than strengthens, advocacy. 

Mediator’s tip: Fewer, stronger exhibits outperform volume. 

Example: One annotated contract excerpt may be more persuasive than hundreds of unfiltered 

documents. 

Thoughtful selection of exhibits enhances influence with both the mediator and the other parties. 

AI-Assisted Brief Writing: Help or Hindrance? 

Artificial intelligence is increasingly used in legal practice, including mediation preparation. While AI can 

be useful for idea generation, issue spotting, and drafting responsive arguments, it should not replace 

thoughtful, human-driven advocacy. 

AI-generated language often lacks the nuance, judgment, and tone required for effective mediation. The 

most successful advocates use AI as a supplement – not a substitute – for strategic thinking, narrative 

coherence, and professional judgment. 

Tone, Credibility, and the Psychology of Persuasion 

Mediation advocacy begins with understanding the mediator’s mindset. Tone matters – often more than 

substance. Early signals of credibility, reasonableness, and good faith can significantly influence how 

arguments are received. 

Redefining “winning” in mediation begins with the tone set in the brief. The most persuasive briefs 

demonstrate intellectual honesty, acknowledge uncertainty, and invite dialogue rather than reaction. 

Including a persuasive closing argument in the mediation brief can leave a lasting impression on the 

mediator and other decision-makers. 

Strategic Timing: When to Send the Brief and Why It Matters 

Too often, mediation briefs arrive on the eve of mediation. This creates a two-fold problem: 
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1. The mediator has a limited opportunity to fully digest the submission. 

2. The other side – and their insurers, executives, or constituents – lack time for quiet reflection and 

internal discussion. 

A pre-mediation conference can play a crucial role in clarifying issues, facilitating communication, and 

addressing potential obstacles before the formal mediation session begins. Including the procedural 

history in the mediation brief also helps all parties understand the context and timing of the dispute, 

providing a clear background for the mediation process. 

Sending a brief well in advance allows issues to percolate, authority to be secured, and expectations to be 

adjusted. When sensitive information must remain private, a confidential addendum or separate 

submission can be provided to the mediator. 

Using Exhibits Effectively — Less Is More 

It is not uncommon for mediators to receive briefs accompanied by hundreds of pages of exhibits. This 

approach often dilutes, rather than strengthens, advocacy. 

Effective briefs focus attention on what truly matters. Select a small number of compelling documents or 

summaries that reinforce key themes and avoid overwhelming the reader with a firehose of information. 

 

Common Mistakes Lawyers Make 

Even experienced mediation advocates fall into predictable traps: 

• Submitting motions instead of mediation briefs 

• Overloading the brief with legal doctrine 

• Failing to articulate a clear settlement theory 

• Omitting negotiation history 

• Adopting an overly combative tone 

• Ignoring weaknesses 

• Sending the brief too late 

• Failing to prepare the client for what the brief says 

Avoiding these missteps can dramatically improve mediation outcomes. 

 

Learning from the Weinstein International Foundation Mediation Brief Writing Competition 

The Weinstein International Foundation’s mediation brief writing competition now draws participants 

from dozens of countries, reflecting the global growth of mediation advocacy. Reviewing submissions 
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from law students worldwide has reinforced a consistent lesson: writing an effective mediation brief is a 

distinct skill, one that must be taught, practiced, and refined. 

 

The Growing Need for Mediation Advocacy Training 

As mediation continues to expand globally, and as clients expect strategic, cost-effective dispute 

resolution, the ability to craft a concise, credible, and persuasive mediation brief has become a defining 

skill for effective advocates. 

Just as law students learn how to write legal briefs, they must also learn how to write mediation briefs — 

documents designed not to win rulings, but to resolve disputes. Our Mediation Lawyer Training Course is 

designed to equip lawyers to represent clients in mediation confidently and with a strategic advantage, 

including effective mediation brief writing. 

 

Conclusion: The Brief as Your First Act of Settlement Advocacy 

You only get one opportunity to make a first impression in mediation. The mediation brief is often that 

opportunity. 

Mediation lawyers should keep in mind that you may be writing the brief for an audience that operates 

behind the scenes, adjusters, executives, risk managers, or decision-makers who may never speak during 

the session. The brief may be your only direct line to them. 

When treated as a strategic advocacy tool rather than a procedural afterthought, the mediation brief 

becomes the first, and often most consequential, act of settlement advocacy. 

Frequently Asked Questions 

Why is a mediation brief more important than ever? 

Mediation briefs matter more than ever because most disputes now resolve through negotiated 

settlement rather than trial. The mediation brief is often the first opportunity to shape how the mediator, 

opposing counsel, insurers, and decision-makers understand the case, assess risk, and approach 

resolution. A well-crafted brief can influence tone, expectations, and settlement momentum long before 

the mediation session begins. 

What do mediators look for in an effective mediation brief? 

Experienced mediators look for clarity, credibility, and strategic judgment. Effective mediation briefs 

summarize key facts selectively, acknowledge weaknesses honestly, explain litigation risks, outline 

negotiation history, identify obstacles to settlement, and propose workable solutions. Tone is critical. 

Briefs that persuade without provoking are far more likely to influence how mediators guide the process 

and facilitate resolution. 

How is a mediation brief different from a litigation brief or court filing? 
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A mediation brief is written to persuade decision-makers toward resolution, not to win a ruling or preserve 

appellate issues. Unlike pleadings or motions, mediation briefs focus on negotiation strategy, risk 

assessment, practical outcomes, and non-monetary interests. Repurposed litigation documents often 

undermine mediation advocacy because they emphasize legal posturing rather than problem-solving. 

How long should an effective mediation brief be? 

Most effective mediation briefs are concise, typically ranging from ten to fifteen pages, depending on the 

complexity of the dispute. Mediators generally prefer focused submissions that highlight key facts, risks, 

and negotiation considerations rather than exhaustive detail. Longer briefs can be effective in complex 

cases, but only when they are intentionally structured and easy to navigate. 

Can artificial intelligence be used to draft mediation briefs effectively? 

Artificial intelligence can assist with idea generation, issue spotting, and initial drafting, but it should not 

replace human judgment in mediation advocacy. Effective mediation briefs require nuanced tone, strategic 

framing, and credibility, qualities that depend on professional experience and contextual understanding. 

The most successful mediation lawyers use AI as a support tool, not as a substitute for thoughtful, client-

specific advocacy. 

When is the best time to submit a mediation brief? 

An effective mediation brief should be submitted in good time, ideally well before the mediation session, 

so the mediator and other parties have sufficient time to review and reflect on it rather than receiving it at 

the last minute when it may have minimal impact. 

 

 

 

Bruce A. Edwards 

Bruce A. Edwards is an ADR industry pioneer and former chairman of the board of directors of JAMS, this 

country’s largest private provider of ADR services. Along with his wife, Susan Franson Edwards, Mr. 

Edwards cofounded Edwards Mediation Academy, an online education platform dedicated to improving 

the skills of mediators around the world 

https://edwardsmediationacademy.com/using-hybrid-mediationarbitration-approach-benefits-risks/
https://edwardsmediationacademy.com/recommended-books/


 


