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Letter from 
the President 

In writing my first President's Colurrm, I am 
honored to be in such distinguished company. abtl Report, with 
this issue, celebrates its 20th anniversary. Next year, our associa­
tion will be celebrating its 25th anniversary, a mark of distinction 
in a cormmmity in which lawyers change firms and firms change 
names with a rapidity that would have been unimaginable just two 
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decades ago. Yet, somehow, this 
purely voluntary association has man­
aged not only to survive, but to pros­
per and grow over the past turbulent 
20 years. 

Looking backward with self-con­
gratulation is appropriate at this time. 
Surviving amidst the changes that 
have rocked our profession since 
1977 is a cause for celebration itself. 
However, if the ABTL is to have a 
future, it must go beyond justifiable 
pride and nostalgia. The ABTL must 
ask not only whether it has a future, 
but why it deserves one. In address-
ing that question, it must also try to 

decide what that future should be. Answering that question 
requires us to look at what the ABTL is, why it has been success­
ful and where it has been successful. 

The ABTL, as the very first name in its title makes clear, is first 
and foremost an "association." It has, over the past two decades, 
brought together a mix of individuals, many of whom are involved 
in business, some of whom are occasionally involved in trials, and 
the vast majority of whom are lawyers. However, whether belong­
ing in one or all of those categories, the most important decision 
each member has made is to associate with others who share con­
cems and ideals. And the ABTL is, most importantly, an associa­
tion that has permitted and encouraged people who self-identify 
themselves as part of the business trial bar to associate with one 
another in an atmosphere of collegiality, cooperation, and ethical 
practice. It is these qualities, if the ABTL should and will have a 
future, that will make the ABTL as or more vital in the next 20 
years than it has been in the last 20. 

Where will the ABTL be in 20 years? Obviously, we do not and 
cannot know. 1Wenty years ago, it was possible to talk about life­
time association with law firms as the norm, not the unusual. The 
notion that New York, Chicago or even San Francisco firms would 
be a major presence in our market was unlikely. That our "local" 
firms would have branches not only around the country but 
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Elvis Passes Bar on Mars: Establishes 
ABTL Chapter (A History of abtl Report) 
By Thomas J. McDermott, ABTL President '80-'81 

A publication reflects a point of view and 
there are many to adopt. The abtl Report could have gone the 
route of our headline, emulating the Star, the Enquirer or, more 
recently, the American Lawye-r. That does seem unlikely, but 
the abtl Report almost did go another way This is that story. 

The Report started mw1danely when one of the founders of 
ABTL asked another founder, me, if 
we should not publish a newsletter. 
I agreed. He then outlined a two­
page, mimeographed sheet that 
would announce the meetings. I 
wish I could tell you truthfully that I 
replied, "That would be floccin­
aucinihilipilification." This is not 
only the longest word in the English 
language, but with its mellifluous 
vowels, it conveys the elegance of 
the publication I was already dream­
ing of, its obscurity senses some of 
the intellectual curiosity I hoped to 

Thomas J. McDermott provoke. Also, it means, either "the 
art of esteeming as unworthy" or 
"full of sound and fury signifying nothing." I wanted the publica­
tion to be neither of those. 

The reason I give two definitions is that this word does not 
enter into most of my discourse. It came to my attention when 
William F Buckley Jr. published a letter he had received asking if 
he knew the word, the letter giving the first definition as its 
meaning. Buckley replied in typical fashion, saying of course he 
knew the word, it being common on his playground while a child, 
and giving instead the second definition. The word was not com­
mon on my playground; our common words were certainly com­
mon, but would have been inappropriate to address to a colleague 
in those by-gone days of civility. 

If I had known floccinaucinihilinilification, I would have used it. 
Mimeographed sheet, indeed! I had greater plans. 

The battle between an inexpensive min1eographed two pages 
and an expensive publication of some substance was fought in 
the board room of the ABTL's first directors and the publication 
you now hold won by only a slim margin. 

Here is what we would have missed. 
It was mid-1976 when we went to press with Vol. I, No. 1. 

Judge Robert S. Thompson told us: "The master calendar system 
is a little like penlcillin. Once viewed as the miracle cure-all for 
congestion of metropolitan court systems, the method is now 

(Continued on page 17) 



~~~~~ Editor's Foreword ~~~~~ 

The final few manuscripts fell into 
place on August 25, our "last call" deadline for this special 24-page 
edition inaugurating the 20th volume year of the abtl Report. The 
Letters-cum-essays by 15 former leaders display a galaxy of opin­
ions, reminiscences, reflections, insights and humor on a range of 
subjects. 

The cover page carries our traditional column by the current 
President - the first by David Stem, who discusses the changes 
in the legal profession since ABTL's founding in 1977 and the 
future role of the organization in the Loa Angeles legal community, 
Also on page 1, Tom McDermott, Jr., Founding Editor of abtl 
Report, turns his humor and hindsight into an amusing not-so-tra­
ditional chronicle of our publication. 

The former presidents' articles are presented in the chrono­
logical order of their presidency, beginning on page 3 with John 
Brinsley's comments on recent changes in the area of antitrust 
regulation and enforcement under California's Unfair Competition 
Act. Next, Murray Fields reflects on proposals to change the jury 
system- from trial by ordeal to OJ. 

Loren Rothschild then philosophizes on the hazards and joys of 
book collecting. In "The Future of Patent Law," Laurence H. Pretty 
notes that the creation of the Federal Circuit Court of Appeals in 
1982 led to increased confidence in the patent system, predicting 
that the next "hot" issue will be the "Doct1ine of Equivalents." 

J ustice Charles S. Vogel details more than a dozen sugges­
tions for attorneys who may be preparing to argue an appeal 

before him. His remarks cover everything from where to stand to 
quitting while you are ahead. 

In "A Modest Proposal from the Bench," the Honorable Elihu 
M. Berle encourages the development of a more courteous and 
professional breed of civillitigators by means of "peer group men­
taring.'' Judge Berle encourages ABTL to support such programs. 

Robert A. Shlachter educates us on practicing law in Oregon, 
where he finds that clients are demanding and attorneys more 
civil than in Los Angeles. 

In "Federal Court: New Rules, Old Problem," Howard 0. ("Pat") 
Boltz, Jr. argues against the proliferation of "Local, Local Rules." 
Harvey I. Saferstein takes a hard look at the Federal Trade 
Commission in pursuing its dual mission of regulating antitrust 
and consumer protection. He concludes that the modem FTC has 
emerged as a responsible, respected protector of consumer wel­
fare and healthy competition. 

Computer chips and on-line services may have eliminated any 
obvious need for the dusty books that lined library shelves in days 
of yore. But Mark Neubauer reminds us that the availability of 
computer research has not eliminated the need for thinking 
lawyers. Bruce Friedman offers his insights on recent cases con­
struing insurance policies in an "Assault on the Duty to Defend." 

William Wegner acknowledges that incivility in the legal profes­
sion is on the rise, citing his top ten examples culled from a survey 
of colleagues and suggesting the State Bar publish anonymous 
examples of offending conduct for the rest of us to reflect upon. 

"On Being a 'Dead' President" is Jeffrey Weinberger's witty pro­
posal for benefits that could be offered to ABTL's past Presidents. 

Karen Kaplowitz analyzes "Employment Law in the Twenty­
First Century," reviewing the impact that emerging trends- such 
as the temporary worker, e-mail and voicemail- will have on tra­
ditional employment law issues. 

All in all, the wide-ranging commentaries from ABTL's past 
presidents reflect well on the leadership that has fostered a place 
of reasoned dialogue and high professional standards. 

-Vivian R. Bloomberg 
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The Resurgence of Antitrust 
Litigation in California 
By John H. Brinsley, ABTL President '76-77 

A s ABTL president the year abtl 
Report was laW1ched, I congratulate the publication upon its 
1\ventieth Anniversary. Nothing is more pleasing than the success 
of one's ofispring. 

These are interesting times for California antitrust practition­
ers. At every governmental level in the state - in the cowts; at 
legislative hearings; and at the Attorney General's office, one sees 
a resurgence in antitrust enforcement. Such cmTents might not 
be so difficult to negotiate, if they clearly flowed in one direction. 
The trends, however, resemble whitewater moving in many direc­
tions at once. They therefore pose challenges for lawyers seeking 
to cotmsel and litigate in the antitrust field. 

California prosecutors have become significant forces. The 
Attorney General's office has filed major cases across a broad 
range of areas traditionally thought to be dominated by federal 
authmities. For example, the Attorney General challenged a $2.3 
billion supermarket merger. 1 A year before, although the 
Califom.ia Supreme Court ultimately rejected the state's challenge 
to the proposed merger between Texaco and Getty, its decision 
evidenced a newly aggressive and creative attempt to use state 
antitrust law to protect against potential injmy to consumers.' 

One reason for the antitrust resurgence is the cooperative 
efforts among the states through the National Association of 
Attorneys General ("NAAG"). The NAAG has established a Multi­
State Antitmst Task Force, which coordinates investigations. The 
NAAG also has established guidelines for the state enforcement of 
vertical restraints and horizontal mergers.3 As with state Jaw, these 
guidelines reflect a pro-consumer attitude. Such an attitude 
sometimes cmmters the goal of federal antitrust Jaw to protect 
against injury to competition itself.' 

Not to be outdone, the California Legislature has increasingly 
devoted its attention to the effects of state antitmst laws on court­
room congestion. The sentiment in Sacramento, however, appar­
ently is that state antitrust law, particularly the Unfair 
Competition Act ("UCA"),' has encouraged a flood of unmeritmi­
ous and vexatious cases. 

In January of this year, Sen. Kopp introduced a bill, SB 143, to 
curtail suits brought W1der the UCA, particularly so-called copy 
cat suits filed by private individuals after prosecutors have 
brought successful actions on behalf of the state. SB 143 would 
force plaintiffs to notify the Attorney General and District 
Attorney when they file or settle claims under the UCA; subject 
judgments to a fairness hearing to ensure that the judgment is 
"fair, reasonable and adequate;" give prosecutors "procedural pri­
mity" over private plaintiffs; and prohibit plaintiffs from filing copy 
ce1t 81.lits against businesses previously prosecuted under the UCA 
for the san1e set of circmnstances. 

At least two other bills have been or will be introduced in this 
session to reform the use of the UCA in private litigation. 6 

According to one observer, the activity in the Legislature amounts 
to a "backlash" against the state's liberal consumer protection 
laws.' 

Commentators also have noted the divergent approach to 
antitrust regulation tmder federal and California law.' Some ten­
sion is caused by the fact that federal law seeks generally to maxi­
rnize competition, wllile state law seeks, in part, to protect con­
smners directly. This tension causes difficulties for businesses 
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and deters efficient competitive behavior because of different 
standards of appropriate conduct. 

In a "truly stunnlng" decision decided this past Spring, the 
Supreme Court of California, which has traditionally taken a nar­
row view of state antitrust authority, changed decades of 
California law when it broadened the scope of liability allowed 
under the Unfair Practices Act.' In ABC International Traders, 
Inc. v. Matsushita Electric Corp.,'" the Court held that Section 
17045 of the Act reached price discriminations which not only 
affect sellers, but those affecting buyers as well. 

The case is important for its broad implications. According to 
one commentator: 

"This is truly a stunning decision from the California 
Supreme Court. It has literally taken the California bar by sur­
prise, as it reverses decades of California jurisprudence with 
respect to the competitive injury 
requirement under Section 17045 of 
the Califomia Business & Professions 
Code ... It can be expected that ABC 
International will generate great 
debate and additional case law, and 
possibly legislation."'' 

One reason for the strong reaction 
is that the Court Went beyond the 
seemingly clear wording of the 
statute, holding that the legislative 
history and general purposes of the 
Act dictated a broader remedy than 
the language of the statute might 
otherwise allow." 

The current term offers the Cali-
John H. Brinsley 

fornia Supreme Court additional opportunities to challenge pre­
vailing assmnptions regarding antitrust law. The Court's opinions 
in Quelimane Co. Inc. ·u. Stewart Title Glwmnty cou and Stop 
Youth Addiction Inc. v. Lucky Stores hu;.,t' both of which con­
cern provisions of the Unfair Competition Act, will greatly impact 
the face and direction of antitmst enforcement in California. 

All in all, there is a lot going on to attract the attention of 
antitrust and business trial lawyers. -g 

1 See Californiav. American Stores, 495 U.S. 271, 110 S.Ct. 1853 (1990). 
'See California ex. rel Van de Kamp v. Texaco, Inc., 46 Cal. 3d 1147 (1989). 
'For the full text of the NAAG guidelines see Antitrust Laws and Trade 
Regulation: Primary Source Pamphlet (Matthew Bender, 1 996). 

~ See Thomas Greene, Kevin O'Cormor & Susan Beth Farmer, State Antitrust Law 
and Enforcement, 777 PLI/CORP 641, 653-656 and Actaclunents B-C (1992). 

' Cal. Bus. & Prof. Code § 17200 et seq. 
" Sen. Mountjoy has introduced legislation (SB 1309) which would require plain­

tiffs in UCA cases to: (i) show individual harm from the alleged wrongful conduct; 
(ii) demonstrate their adequacy as representatives of the public interest; and (ill) 
subject all pdvate settlements to court scrutiny. Assemblyman Caldera has intro­
duced a similar bill CAB 1295) also requiring actual injury to the prospective 
plaintiff. 

7 Rinat Fried, Private AG Act Faces Backlash, The Recorder, March 13, 1997 at 
p 1. 

'See Mary Cranston & Ellyn Freed, The Tension Between Fedeml Ant·itrust and 
State Unfair Competit·ion Laws, 968 PLIJCORP 135 (1997) 

"Cal. Bus. & Prof. Code§§ 17000-17101. 
10 14 Cal. 4th 1247 (1997). 
"Peter Sullivan, Leading Cases, Antitrust He port, May 1997 at 30-31. 
"14 Cal. 4th at 1261-1262. 
"46 Cal. App 4th 1371, 54 Cal. Rptr. 2d 319, mview granted, 57 Cal. Rptr. 2d 687 

(1996) 
1 '46 Cal. App. 4th 848, 54 Cal. Rptr. 2d 364, mv·iew g·ranted, 57 Cal. Rptr. 2d 22 

(1996) 

Mr. Brinsley, a partner with Paul, Hastings, Janofsky & Walker 
LLP, is a Fellow of the American College of Trial Lawyers and a 
past President of the Los Angeles County Bar Associat·ion 



Should the Jury System 
Be Drastically Altered? 
By Murray M. Fields, ABTL President '77'-'78 

I was delighted with the invitation to 
join the celebration of the Twentieth Anniversary of the abtl 
Report. The subject of the jury trial and its future is a most inter­
esting and fascinating topic. It has a past that spans many cen­
tmies, and "wha.t is past is prologue." What. doG~ the future hold 
for Its continuance? 

Imported to America with England's common law, the jury sys­
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tem through the years of its exis­
tence has evoked favorable as well 
as critical comments. 

Thomas Jefferson in a 1709 letter 
to Thomas Paine wrote: 

"I consider that (trial by jury} 
as the only anchor, ever yet in­
sp?:red by mm~ by 1uhich a gov­
ernment can be held to the prin­
ciples of it's (sic} constitution" 

On the other side of the coin we 
have Mark Twain in a 1872 London 
speech saying: 
"We have a criminal jury sys­
tem which is superior to any in 
the world; and its efficiency is 

only marred by the difficulty of finding twelve men every 
day who don't know anything and can't read." 

No doubt their disparate views have been echoed by many oth­
ers over the years that the jury system has existed; there can be 
little doubt that the future will see more of the same. Despite the 
conflicting views the durability of the jury system over the cen­
turies augurs well for its continued viability. 

A brief look at its past history may be of some interest. The 
evolution of the trial by jury from its ancient origin to its 

present form was slow and gradual. There are many theories 
regarding the origin of the jury system. Were there trials by juries 
in Anglo-Saxon England or did they come to England from anoth­
er land? Some historians are of the opinion that no trace of a jury 
system is to be found in Anglo-Saxon times. There is probably 
more than one possible origin for the trial by jury but the most 
recognized theory is that the institution of summoning members 
of a community to supply information regarding a pending dispute 
or the detection of a crime was a system developed by the 
Norman dukes. It was they who brought that system to England 
with the Norman conquest in 1066. An early English legal histori­
an, Frederick Mainland, said that the first English jury was a "body 
of neighbors summoned by some public officer to give, upon oath, 
a true answer to some questions". 

William Holdsworth in his monumental "History of English 
Law" described at length the methods employed in the primitive 
English jury trials among which was the trial by witnesses. The 
parties were not permitted to testify. Witnesses were brought in 
by the plaintiff to swear that they believed what he alleged. The 
defendant in tum produced his defense and the witnesses that 
supported his claim. The court in those days decided the case by 
counting the credible witnesses on each side, and the side that 
had the greater number won the dispute. 
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Then also there were trials by battle and trials by ordeal relying 
on the belief that God would indicate by a sign or a miracle the 
determination of the dispute. Eventually all these early modes of 
trial grew in disfavor and were abolished. 

The development of the jury system as we know it took many 
years. Gradually it permitted the parties to a dispute to testify 
regarding the facts in support of and in opposition to their respec­
tive claims. Space limitation curtails the exposition of all the 
changes that took place in the development of the jury system 
However, one thing is certain. TI1e common law of England was 
transported to the American colonies and with it came the jury 
system that then prevailed in the English courts. 

Now, the jwy system is besieged and challenged by those who 
support alternative dispute resolution and mediation as a superior 
mothod of dstf.'l!1niT'I1nli! oivil di~putGs. Tl111n tht;Jro nro thos~i who 
would amend the United States Constitution to permit, in a crimi­
nal case, a conviction by less than a unanimous jury verdict. They 
would have us abandon the traditional number of members of the 
jwy-twelve, for some lesser number. In criminal cases, Federal 
and State laws require the tmanimous verdict of 12 jurors; in 
Federal cases there can be a lesser number with the mutual con­
sent of the parties and approval of the court. The consistent mm1-
ber has been and still is12. That number attracted the attention of 
the U.S. Supreme Court in Williamson v. Florida, 399 U.S. 78 
(1970), which concluded the fact that the jwy at common law was 
composed of precisely 12 is an historical accident. That accident 
must have occurred hundreds of years ago; in the 17th Centmy 
Edward Coke, Chief Justice of Common Pleas, wrote: 

"And it seemeth to me, that the law in this case delighteth 
herself in the number of 12; for there must not only be 12 
jurors for the try all of matters of fact, but 12 judges of 
ancient time for trial of matters of law in the Exchequer 
Chambe1: Also fo1" matters of state there were in ancient 
time twelve Counsellors of State. He that wageth his law 
must have eleven others with him, which thinke he says 
true. And that number of twelve is much respected in lwly 
writ, as 12 apostles, 12 stones, 12 tribes, etc." 

-COKE, I the First part of the Institute of the Laws of England; 
A Commentary Upon Littleton. 

Now we have the knee-jerk reaction to some recent aberrant 
verdicts that bring a clamor for change: a less than unanin1ous 
number for verdicts in criminal cases; proposed legislation direct­
ing the courts to instruct jurors that they have the power to return 
a verdict of not guilty in the interest of justice; improving the com­
position of juries by an effort to induce a wider economic and 
social scope of citizens to participate in the system; a more reason­
able fee to jurors to compensate them for their time in the jury 
box; a rule that if not empaneled in the first or second day of 
attendance, the juror should be excused from further attendance. 

T here may be many more changes that have been and will 
be sought but is there any cogent reason why the jury sys­

tem tradition should be drastically altered? Federal and State 
Constitutions should not be amended ligl1tly. Any attempt for 
change should be viewed cautiously. The essence of good law­
making is that it should consider not necessarily the need for the 
day but for the years to come. Wise legislators should not be per­
suaded by voices that are raised for changes merely for the sake of 
changes. lf some improvements are needed it is their duty to con­
sider and make them but it is also their duty to cherish and guard 
zealously the jury system that has served so well through the ages. 

Congratulations to abtl Report on its Twentieth Anniversmy. 
May its success continue ad infinitum.~ 

Mr. Fields is a partner with BuchalteJ; Ne1ner; Fields & Younger 
in Los Angeles. 



Lawyer As 
Bibliophile 
By Loren R. Rothschild, ABTL President '79-'80 

'I:e topic, "Lawyer as Bibliophile," 
which the abtl Report's editors have assigned to me, offers sever­
al possible questions for discussion. These include: (i) What dis­
tinguishes lawyer as bibliophile from other lawyers? (ii) What dis­
tinguishes the lawyer bibliophile from other bibliophiles? (iii) 
How does the lawyer bibliophile differ from normal human 
beings? (iv) How is a lawyer's bibliophilia manifested? and (v) Is 
it a good or a bad thing to be a lawyer bibliophile? 

I have pondered all of these questions and concluded that I 
have no answers for any of them. Nevertheless, I will offer some 
advice to trial lawyers who are contemplating becoming lawyer 
bibliophiles. 

First, increase your billing rate.and liquidate all of your assets 
including real estate and securities. Bibliophilia (hereinafter also 
referred to as "book collecting") requires serious money. 

Second, using one-third of the funds obtained by selling your 
assets, purchase a large house with substantial space for the stor­
age of books. Plan to subordinate the desires of family members 
for separate bedrooms, bathrooms and other urmecessary facili­
ties to the overriding need for shelf space. The balance of the 
funds obtained from the sale of yom assets should be set aside 
for the purchase of manuscripts, rare and antiquarian books. 
These funds should be deposited into an account on which you 
are the sole signatory. Spouses must not be allowed access to this 
accotmt. 

Third, reduce yom living expenses by cutting down on meals 
and eliminating from your budget such items as entertainment 
and family outings. You will not mind doing this because once you 
become a collector you will want to devote all of yom time to col­
lecting and so won't have time for lavish dining, entertainment or 
family outings. 

Fowth, do not pla11 to read the books you collect. Reading the 
books you collect is an activity that uses time better spent on the 
collecting activity itself. 

Fifth, forget about reading anything other than book dealer 

and auction house catalogues. You will receive so many sale cata­
logues that you will have no time to devote to reading anything 
else. 

Sixth, since the readers of this Report are likely to be trial 
lawyers, types who, in my experience, talk reluctantly and little 
about themselves and their cases, they will be surprised to learn 
that book collectors are different; they love to talk about them­
selves and their collections. This phenomenon may require the 
trial lawyer who wishes to become a collector to shed his modest 
and retiring demeanor and develop a more assertive attitude. 

Seventh, decide carefully on the authors or subjects you col­
lect. I advise against collecting Gutenberg Bibles. They can be 
expensive. Similarly, Audubon elephant folios 1 can be a problem. If 
you really want to see copies of a Gutenberg or an elephant folio 
you should visit the Huntington Library in San Marino. While 
there, you can also glance at the c. 1410 Ellesemere manuscript of 
Chaucer's Canterbury Tales. You can't 
collect that either. 

Eighth, avoid collecting the manu­
scripts and first and early editions of 
the follmving authors: Alexander 
Pope, Hemy Fielding, Samuel John­
son, Oliver Goldsmith, Hester Lynch 
Piozzi, David Garrick, Sir Joshua 
Reynolds, Sir Richard Burton, W. 
Somerset Maugham, Evelyn Waugh 
and Paul Theroux. I don't want the 
competition. 

Ninth, expect to be asked fre­
quently the following difficult, silly a.......;.:..;...;.:..;...;.:..;...;.:..;..;.;.;_ __ ...;..J 

and intrusive questions: (i) why did Loren R. Rothschild 
you decide to collect the works of 
_____ ?' (ii) have you read all the books in your collection?] 
and (iii) what are you going to do with your collection when you 
die?' 

Tenth, be prepared to have a lot of fun.~ 

' The term "elephant" refers to the size of the book not is contents. The subject of 
this elephant folio happens to be birds. 

' I suggest an answer along the following lines: "I can't remember." 
J See point Fourth above. 
' An appropriate response is "none of your business." 

Mr. Rothschild is a "recovering lawyer" and the president of 
Sycarrwre Hill Capital Group, a private investment firm .. 

who/what/when/where/why?* 

Who: Members of the Association of Business Trial Lawyers from Los Angeles, San Francisco, Sa11 
Diego and Orange County chapters 

What: 24th Annual Seminar 

When: October 24-26, 1997 

Where: Westin Mission Hills Resort, Rancho, Mirage, California 

Why: To learn successful techniques for "Selecting and Persuading Juries in a Diverse Society," this 
year's timely theme • To hear Keynote Speaker, Justice Janice R. Brown, California Supreme 

Cowt, and Guest Speaker James W. McElhaney • To meet many state a11d federal judges • To 
earn 8.5 hours California MCLE Credit • To give the family a wonderful weekend of swirn:ming, 
golf, tennis, biking and other resort activities 

*(How): For reservations, call Mosaic Event Management at ( 415) 908-2659 or FAX ( 415) 908-2660 
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The Future of 
Patent Law 

M M*t'MW tt 

By Laurence H. Pretty, ABTL President '83-'84 

.Eentlaw is currently hot, a remark­
able change from the late 1970's when patent litigation was a low 
profile, troubled specialty. Then, patents that reached trial were 
being invalidated at a rate exceeding 50% nationally and 
approaching 100% in the Eighth Circuit. Business, investors and 
inventors, who relied on the protection of patents to bnng new 
products to the public were losing faith in what had become an 

unpredictable system and America 
had slipped well down the list of 
advanced cotmtries in innovation, 
measured by patents per thousand 
of the population. Then Congress 
acted by taking patent law away 
from the regional Circuit Courts. In 
1982 it created a new appellate 
court to decide appeals in all patent 
cases, the Federal Circuit Court of 
Appeals -its mission to bring uni­
formity and predictability to patent 
law. The Court has succeeded be­
yond expectations in revitalizing the 

Laurence H. Pretty patent system. In parallel with this 
development, juries became more 

familiar in patent trials because of a perception that jurors are less 
inclined to invalidate patents and more willing to award large dam­
ages than judges. 

The patent practice itself has two sides, prosecution practice -
the preparing and obtaining of patents, rendering of opinions and 
transactional work - and patent litigation. On the prosecution 
side, the realm of patentable technologies expands steadily 
beyond growth in established technologies. The advent of the 
microprocessor and its application to industrial processes, and the 
tedmology involved in making and designing chips, has spawned 
companies like Intel that are major securers of patents. Software 
based inventions have added to the field, despite case law linliting 
the availability of patent protection. Traditional technologies, 
mechanical, chemical, chemical engineering and pharrnaceuticals 
still collectively provide the largest share of patent work, although 
perhaps not accorded the media attention of more glamorous, 
newer technologies such as biotechnology, computer networking 
and satellite technology. The volume of patent filings continues to 
grow steadily and the volume of related office practice, such as 
opinion work and licensing deals, grows commensurately. 

T he annual number of patent lawsuits filed has climbed from 
about 1300 to about 1600 in the last five years but, curious­

ly, the number of patent trials has stayed remarkably flat at just 
tmder 100 trials per year from 1992-1995 and 105 in 1996. In 
1966, 54 patent cases were tried to the bench and to 51 juries. I 
learned these figures from Paul Jaenicke, a professor at the 
University of Houston Law School, who keeps track. This repre­
sents a disposition of approximately 92% of patent cases before 
trial, many by settlement. involving licensing and others by smnma­
ry disposition. Although, as noted, the pendulum has swung more 
than 50% to jury trials, a recent crucial decision of the Federal 
Circuit, Markman v. Westview Instruments, Inc., 52 F3d 967 
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(Fed. Cir. 1995) affinned, 116 S. Ct. 1384 (1996), is expected 
to cut back the role of the jury in patent litigation. The Markman 
decision requires judges exclusively - not juries - to construe 
the meaning of terms in patent claims. The proper construction 
of what a term in a claim means can often be the knife-edge issue 
which controls whether the patent owner or the accused infringer 
will win because the second question of the infringement inquiry, 
whether the defendant's device fits the claim, is often not an issue 
.once the claim's meaning has been ruled upon. Accordingly, 
many expect this decision to reduce the role of the jury in patent 
litigation while increasing the number of cases that will be decid­
ed on summary judgment based on claim construction detemlina­
tions. If this forecast tmns out to be correct, the value of jury trial 
skills in patent litigation may recede somewhat relative to the 
value of solid patent law abilities in patent litigation. 

The Federal Circuit spent the 1980s redefining the patent 
case law on the important issues of obviousness, in­

equitable conduct, computation of damages and availability of 
prelinlinary injunctive relief. In the early 1990s, claim constmc­
tion became its area of concern, now resolved by Markman. TI1e 
next hot issue of patent law that seems to be due for a period of 
overhaul is the Doctrine of Equivalents in the wake of the 
Supreme Court's recent decision of Warner-Jenkinson Co. v. 
Hilton Davis Chern. Co., 1997 U.S. Lexis 2214, 117 S. Ct. 1352 
(1997). In that case, the Supreme Court drew attention to the 
need for development by the Federal Circuit of further guidance 
in the tests to decide when a patent claim can be applied to cover 
a defendant's product or process for infringement as an equivalent 
even though there is a lack of literal correspondence with the 
words of the patent claim. An area of particular murkiness is the 
interpretation of equivalents in the context of claim elements 
drafted as "means" for performing a flmction tmder 35 U.S.C. § 
112, paragraph 6. How the Federal Circuit develops the law of 
equivalents, expansively or restrictively, has a considerable poten­
tial to affect whether industry keeps up its present level of enthu­
siasm for taking patent suits through trial to obtain injunctions or 
perhaps softens that enthusiasm somewhat with a greater willing­
ness to license or a shift to reliance on keeping teclmology secret 
rather than patenting it. 

The international component of patent practice is also bur­
geoning. As it has grovm, so has the political will among nations 
to seek closer harmonization of U.S. and foreign patent laws. 
While the prospect of a tme intemational patent is still in the Holy 
Grail stage, important advances have been made. One notable 
advance is a Patent Cooperation Treaty that improves the applica­
tion filing and patent search aspects of applying for patent protec­
tion in several PCT signatory countries. Another notable advance 
has been to harmonize the patent tenn to 20 years from filing, 
bringing the U.S. into line with other industrialized cotmtries. 
Harmonization has a powerful impetus and offers a way to reduce 
the cost and duration of obtaining patent protection overseas. 

T he only cloud that could peril the present berlign state of 
patent law would be a return to the unavailability of etiec­

tive enforcement that existed in the 1970s. Just as the Federal 
Circuit can take the greatest credit for the tmn around in forttmes 
of patent law, any threat to its well being could come from a 
change in the Federal Circuit that reduced the predictability of 
patent law by reinjecting judge-created doctrines harmful to 
patents. That must not be allowed to happen.~ 

Mr. Pretty is a partner with Pretty, Schroeder & Poplawski in Los 
Angeles 



Oral Argument in the 
Court of Appeal 
Bu Hon. Charles S. Vogel, ABTL President '84-'85 

B efore I was appointed to the 
Court of Appeal, I sometimes wondered whether oral argument 
mattered. Since my appointment, I have learned the answer - it 
depends. 

The Lawyer's Perspective of the Court's Work 

This is the way Rex Lee, a former Solicitor General of the 
United States, put it: "The first question that must be asked about 
oral argmnent. .. is how much good it does - that is, how much it 
affects the outcome of the case. My answer to that question is a 
confident 'I don't know.' ... My guess is that a good oral argument 
helps the court more often than it helps the lawyers, in the sense 
that it is more likely to result in a better opinion than a changed 
vote."' Of comse, Rex Lee was talking about practice before the 
United States Supreme Court, where cases are heard because the 
members of that comt have decided they were worth hearing -
not because the justices had to hear the case. In California's state 
courts, the parties have the right to appeal, the lawyers have the 
right to argue,' and the justices have the concomitant obligation to 
decide those appeals and listen to the argument. 

Past generations of lawyers argued for reasons that no longer 
exist - to educate a "cold bench" - that is, judges who knew lit­
tle if anything about the case before oral argument - about the 
facts of the case, the applicable rules of law and the desired out­
come. In 1940, the nation's then-preeminent appellate lawyer 
advised his fellow members of the bar that "those who sit in 
solemn array before you, whatever their merit, know nothing 
whatever of the controversy that brings you to them .... They are 
anxiously waiting to be supplied with what Justice Holmes called 
the 'implements of decision.'"' 

Today, the 93 justices of California's Court of Appeal author an 
average of 137 opinions each year and sit as panel members on 
twice that many - meaning they each participated in more than 
300 decisions in 1996. Today's electronic tools are helpful but they 
do not (yet) work without om help, and we have therefore had to 
develop procedures for preparing all of the cases that come before 
us. You will find the bench is no longer "cold." In my division, 
which I believe is typical of most, this is the way it works: 

'When a case is "ready" (when the appellant's reply brief has 
been filed or the time to file it has expired), it is assigned to a 
p<mel of three justices, with one of them designated as the author. 
At that point, the case is placed "on calendar," which means it is 
set for the court's next oral argument date, 30 to 45 days down the 
line. The author, with the help of an experienced staff lawyer, 
then reviews the briefs, the record and the law and prepares a 
draft opinion (still euphemistically referred to by some as a "calen­
dar memo" or a "bench memo"). When the draft opinion is fin­
ished - by which time the author knows most of what there is to 
know about the case - it is circulated to the other members of 
the panel. In tmn, each of them will review the briefs, the record 
and the draft opinion, and tentatively decide whether to agree 
with the proposed opinion. In my division, the panel will meet 
before oral argument to discuss the case and express whatever 
concerns there might be about the draft opinion. Sometimes 
there is agreement (this is true of the majority of the cases we 
decide), sometimes not. Sometimes one or two (or even all tlu·ee) 
members of the panel have mixed feelings about the result. 
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The Court's Perspective of the Lawyer's Argument 

Based on my own experience and in conversations with other 
members of the Court of Appeal, I offer the following suggestions 
and comments about how to prepare for and present oral argu­
ment to our Court. I want to emphasize, however, that I am speak­
ing for myself, not for any other member of the Court, and I know 
there are many who would give different advice. While I'm sure 
most if not all of what I have to say in this regard is old hat to our 
experienced appellate practitioners, many of the lawyers who 
appear before us handle only the occasional appeal, and what 
follows is meant to be of assistance to those in search of some 
gtlidance. 

The Rules of Preparation 

Rule No. 1: Prepare thoroughly for argument. I know it takes a 
great deal of time to review the record and the briefs and the 
pertinent authorities, but you must be in a position to respond to 
all reasonable questions. Index and 
tab the portions of the record you are 
likely to need so that you will not 
have to stand at the podium fumbling 
through the transcripts. But don't 
overdo it. If your copy of the record 
looks like a battleship with all flags 
!lying, you have overdone it - and 
we will be able to see that you have 
overdone it. Ttust your judgment. 

Rule No. 2: In your preparation, 
re-read not only yom ovvn cases but 
those relied on by your opponent. 
Shepardize all of them and check the 
subsequent history tables so that you Hon. Charles S. Vogel 
can be the one to tell us a case you 
cited has since been depublished or taken up by the Supreme 
Court. Check for recent decisions. If you come upon a change in 
the controlling authority cited by either side, send a letter to the 
court (with a proof of service on all other parties) with the name 
of the case and a citation. If the case is very new, send a copy. lf 
your research is on the eve of argument so that it is too late to 
send a letter, bring copies of the opinion to court. Without this 
step in yom preparation, you run the tisk of embanassrnent when 
the court asks about a case you have never read. 

The most fundamental thing to keep in mind is that the court is 
prepared and knowledgeable about your appeal. It expects you to 
be prepared, too. 

The General Rules About Presenting Argument 

Rule No. 3: When you arrive, check in with the clerk and look 
at the calendar. In most divisions, including mine, the calendar 
will tell you the members of yom panel. When your case is called, 
go to the proper cOLmsel table -as you face the bench, the appel­
lant is to the left of the podium, the respondent to the right. In 
some divisions, the court asks for appearances from both sides 
before the appellant argues. In others, the appellant simply goes 
to the podium, states his or her appearance, and begins. If you're 
lucky, yom case will not be the first one called and you can watch 
how things are done. 

Rule No. 4: When it is your tum to argue, stand up straight at 
the podium and adjust the microphone so that you can be seen 
and heard. Do not pace back and forth as you might when arguing 
to a jury and do not stand at the side of the podium with an elbow 
on top of it or argue with your hands in your pockets. There is a 
tendency of some counsel to assume the airs of a talk show host 

(Continued on page 19) 



A Modest Proposal 
from the Bench 
By Hon. Elihu M. Eerie, ABTL President '85-'86 

My warmest congratulations to 
the abtl Report on the occasion of its twentieth anniversary and to 
the ABTL for its outstanding success in providing quality educa­
tional programs and fostering collegiality among members of the 
bar over the years. This special anniversary issue of the abtl 
Report, together with recollection of the first ABTL dinner meet­
ing in 1974 and the realization that twelve years have passed since 

Hon. Elihu M. Berle 

my presidency of the ABTL, 
brought home poignantly the fleet­
ing nature of time. 

Upon my recent appointment 
to the Superior Court, after over 
twenty six years of private practice 
in business and commercial litiga­
tion, my first judicial assignment 
was in the Criminal Courts Building 
(CCB) in downtown Los Angeles. 
The opportunity to immerse myself 
in a new area of law and render 
decisions that directly and seriously 
affect human beings has been not 
only a challenging and interesting 
experience, but also a heavy awe-
some responsibility. One of the 

first revelations to me in my new position was the great difference 
in professional legal culture between the practice in the criminal 
courts as compared to that of civil law litigation. I was pleasantly 
surprised to find how well most of the attorneys appearing at CCB 
got along with each other. This state of affairs was not because 
cases are not litigated with equal vigor at the disparate venues. As 
in the civil departments, cases are usually hotly contested in the 
criminal courts. However, it appears that, in general, members of 
the criminal bar have managed to avoid having cases exacerbated 
by nitpicking contentiousness that intem1pts and sidetracks the 
judicial process. By in large, the lawyers I have observed in the 
criminal courts, while being zealous advocates for their clients, 
have been courteous and not antagonistic with each other. 

In analyzing the general civility of the crin1inal law practice, 
when contrasted to the recent trends of aggravated friction 
among some civil practitioners, it appears that members of the 
crinlinal bar deal with each other in a more professional, cordial 
manner because of their frequent contact with one another, both 
inside the courtroom and in the smaller bar groups dedicated to 
crinlinallaw practice. Simply stated, the lawyers have to deal and 
face each other frequently. They cannot become anonymous in a 
large population of lawyers and avoid running into their adver­
saries. Thus, it would be professional suicide for a lawyer prac­
ticing in this smaller legal arena to risk his/her reputation by 
engaging in continuous harassing obstructionist tactics, or being 
overbearing or underhanded. Such lawyer simply would not be 
trusted and would find it difficult to obtain cooperation to ever 
reach resolution of cases. 

ABTL came into prominence in our legal community as a result 
of its excellent dinner meeting programs and seminars. However, 
the most significant contribution ABTL has made to the practice 
of Jaw in Southern California is the establishment of a conununity 
of lawyers with common interests who, in general, deal with each 
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other in a professional collegial manner, without rancor or acrimo­
ny. It has been frequently said among ABTL members that meet­
ing adversaries at dinner programs increases mutual respect, 
reduces contentiousness, and instills camaraderie and a certain 
amount of esprit de corps, After breaking bread or sharing drinks 
with opposing counsel, it is more difficult to resort to obstruction­
ist discovery tactics or belligerence in court. Contrary to the pop­
ular aphorism that familiarity breeds contempt, in the legal world 
the opposite may be true. The more a lawyer gets to know and 
understand an adversary's interests, family, and life experience, 
the greater the possibility that mutual respect will be shared and a 
hostile litigation environment will be diffused. Moreover, vvithin 
the community of lawyers who meet regularly, no self-respecting 
professional would want to have his/her reputation tainted by 
accusations, suggestions, or innuendos or that he/she is an "out of 
control," hostile, quarrelsome litigator. 

Over the last several years various bar groups have promulgat­
ed "codes of civility" for litigating attorneys, and in addition pro­
posals have been made for courts to impose greater forn1al disci­
plinary and monetary sanctions for those lawyers violating the 
nues of civility and engaging in tmaccept.able unprofessional tac­
tics. (See e.g. Rule 7.12, Local Rules of the Los Angeles County 
Superior Court; United States District Court for the Central 
District of California, Civility and Professionalism Guidelines; 
L.A. County Bar Committee on Professionalism, Proposed Los 
Angeles Supericr Court Rules for Conduct of Civility D1:spute 
References; Final Report of the Committee on Civility of the 
Seventh Judicial Circuit; ABA Section of Litigation, vuidelines 
to Litigate By; American College of Trial Lawyers, Code of Tr£al 
Conduct; Association of Southern California Defense COLmsel, 
Civility Pledge.) Although such codes and guidelines all have 
some merit, it would seem that among the most effective and long 
lasting approaches to the problem of declining civility in litigation 
would be re-education and sensitizing of lawyers. A change of the 
legal culture could be brought about through peer group mentor­
fig, sponsored by bar organizations such as ABTL and CoLmty 
Bar Association, modeled after the English Inns of Court or the 
programs of their counterparts, the American Inns of Court. 

The mentoring of novice and errant lawyers would tal<e place in 

"Professionalism and civility 

are attributes still 

valued in the practice of law." 
Tylo v. Supericr Court (1997) 55 Cal App. 4th 1379 

smaller attorney clubs or "Inns," composed of 30 to 40 member 
lawyers of various levels of experience (i.e. one-third each of 1- 5, 
5 - 10, and 10 or more, years of experience). The lawyers would 
come from a diverse cross-section of the legal community (e.g. 
mixture of large, mid-size, small, and solo practices) and from a 
variety of specialities. This structure would be an added incentive 
for lawyers to attend meetings in order to expand their business 
network outside their immediate friends and acquaintances. The 
senior lawyers would act as mentors, or advisors, to the other 
lawyers at regular bi-monthly seminar type meetings (held at 
restaurants or member homes) and be available for consultation 
on ethics or "practice" issues at other times. In this process the 
more seasoned, experienced attorneys would be able to inculcate 
the values and culture of an ethical civilized law practice in other 
counsel, and all practitioners would be able to consult with others 
on a confidential basis (but free from the various pressures of 
their respective firms) and have an opportunity to observe and 
learn from role models who have achieved success without resor1-

(Continued on page 20) 



Is Practicing Law 
Different in Oregon? 
By Robert A. Shlachter; ABTL President '86-'87 

This president's letter to Los Angeles 
litigators originates in Portland, Oregon. No, the ABTL has not 
established a branch in California's green and soggy neighbor. But 
in 1991 one of its former presidents relocated there. 

Wha~ drives one to make such a major change at the age of 45? 
And apart from the scenery and rain, is law practice really any dif­
ferent in Oregon? 

In 1986, while president of ABTL, I was entrenched and happy 
with my litigation practice in Los Angeles. ABTL and my law finn 
Alschuler Grossman & Pines were thriving, and a possible move 
out of the LA metropolis was not on my personal radar screen. 

During the next tlve years, my finn and ABTL continued to 
grow, but my wife and I started fantasizing about living in a smaller 
city. Then, in 1991, after a year of soul searching, we held our 
breath, uprooted mu'selves, bade friends and colleagues goodbye 
and forged om· own Oregon trail. 

We looked for a quieter, less hectic life in the Northwest, with 
an opportm1ity to work closer to home and be involved in more 
civic activities. The decision was one of personal (and fan1ily) 
lifestvle and not the result of a search for a better or more user 
friendly, legal practice or system. In fact, the hardest part of the 
move was leaving my colleagues and the finn which I helped build 
over the prior 15 years. 

F or employment in Oregon, hanging up a shingle and start­
ing over from scratch was not a viable option. lf that were 

the only opportunity, we would not have made the move. 
Forttmately, I was able to connect with an energetic small finn (12 
lawyers) that handled a variety of business litigation, including 
some of the largest in the Northwest. 

Practicing law in Oregon has been an tmexpected bonus of the 
move. In some ways, my practice here seems very sinillar to mine 
in Centmy City. In other ways, the practice here differs greatly. 

The pressure to perform and obtain outstanding results knows 
no state bmmdaries. Oregon clients can be just as demanding as 
those in Los Angeles and, yes, sometimes just as unreasonable. 
Deadlines are deadlines, and stresses inevitably flow from a busy 
trial practice north or south. 

There are, however, distinct differences in the practices. In a 
city the size of Portland ( 400,000 in the city, 1.5 million in the 
metropolitan area), lawyers are generally more courteous, forgiv­
ing and accorrunodating than those I litigated against in California. 
Because of the compact nature of the city and the relatively small 
munber of lawyers, one is bmmd to cross paths with opposing 
lawyers and judges in a variety of ways: through schools, religious 
institutions, politics, bar activities and civic work. It is virtually 
impossible to remain anonymous in Portland, even if you wanted 
to. Lawyers and judges literally must live together and thus get 
along together. Do you deny a request for an extension or do you 
serve motion papers Friday at 5 p.m. when the opposing lawyer's 
husband is your daughter's teacher or soccer coach? This is not 
the kind of commtmity (legal or otherwise) where people are 
eager to burn bridges. 

In Oregon state practice, there are no (repeat no) interrogato­
ries or expert discovery. That is something I readily became 
accustomed to. Of course, interrogatories and expert discovery 
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are appropriate in federal district court cases. The federal judges, 
however, grew up with no expert discovery and lean on lawyers 
not to depose experts. According to our federal judges, the expert 
disclosme reports under FRCP 26 should be more than adequate. 

The federal magistrate judges in Oregon are excellent and well 
respected. Two of Portland's three magistrate judges have an 
aggregate of 40 years of experience as state trial court judges. The 
magistrate judges, without a criminal caseload, have fl:x1ble 
schedules, and lawyers here routinely stipulate to a magistrate 
judge for all purposes. . 

Both federal and state courts in Oregon are proud of then· rock­
et docket. In federal court, it is possible to try a case within six 
months after filing, with a discovery cut-off within four months of 
filing. In state court, plaintiffs will receive an initial notice setting 
trial for fom months after filing of the complaint. That trial date 
will be routinely set over by either party until it approaches the 
one year mark. In Oregon, expect to 
start picking the federal or state jmy 
in less than 12 months after filing. 

One pleasant benefit to law 
practice in Oregon is the con­

venience. The state and federal 
courts in Portland are within walking 
distance of almost all the lawyers in 
the cmmty (and more than 70% of 
the lawyers in the entire state). 
Meetings \vith government agencies, 
other lawyers, clients and judges can 
generally be reached without a car 
(and without negotiating parking 
lots). Rubber soles and an umbrella, 

Robert A. Shlachter 

however, are essentials from November through May. 
The state court in Portland seemed very inJonnal to me when 

we moved here in 1991. But state courts in the outlying counties 
make the court in Portland seem downright stodgy. Donuts (now 
scones) and comfortable sofas are prevalent in judges' chambers 
in suburban county courthouses only 15 miles from Portland. The 
judges want to chat, get to know you and move the cases along. 

Unforttmately, we do not have a direct calendaring system in 
Oregon state courts (except in lin1ited cases). Too often, three or 
four different judges will mle on pre-trial matters in one case. 
That system is inefficient and produces inconsistent results. 
Additionally, lawyers in private practice often decide summary 
judgment motions as pro tern judges in Portland. Ugh! 

Tentative rulings (a staple in my 8th floor days in LA Superior 
Court) are virtually non-existent in Oregon. State court judges are 
patient (perhaps too much so) in tolerating long oral argtm1ent. 
Federal judges here have learned to routinely issue decisions with­
out oral argument. The papers better be good and persuasive. 

Rent-a-judges are just catching on in Oregon, and we are 
light years behind California on that front. Unforttmately, 

there are few outstanding retired judges in Oregon who have 
become mediators/arbitrators. We need more. 

There is no ABTL in Portland, but we have the next best thing: 
a business litigation section of the state bar. Programs usually 
attract 30-50 lawyers, not 400-500 as in LA, and we have no exotic 
getaway retreats. The ABTL seminars in warm climes are 
extremely attractive to us towards the end of October as we start 
battening down for the winter rains. See you in Palm Desert. ""3 

Mr. Shlachter is a partner with Sto[[ Stoll Beme Lokt'ing & 
Shlachter PC. in Portland, Oregon. 



Federal Court: New 
Rules, Old Problem 
By Howard 0. ("Pat") Boltz, Jr., ABTL President '87-'88 

Uniformity, efficiency and the sim­
plification of federal trial practice were the original purPoses of 
the Federal Rules of Civil Procedure. Conflicting practices among 
different District Courts had produced confusion, inefficiency and 
unfairness based upon local idiosyncrasies of different federal 
courts. Clear, simple, uniform rules of procedure, it was univer­
sally believed, encourage fairness and allow judges to decide 

cases on the merits based upon the 
same ground rules. 

By encouraging a proliferation of 
local variations to the Federal Rules, 
some lawyers grumble, the Civil 
Justice Reform Act has managed to 
"balkanize" our federal practice. The 
Civil Justice Reform Act encouraged 
local variations in federal court pro­
cedure. In response to the mandate 
from Congress, each District estab­
lished its own local committee to 
propose innovations tailored to the 
perceived needs of the specific 

Howard 0. ("Pat") Boltz, Jr. District. As a result, local procedural 
rules were formulated and were 

implemented on differing timetables in the various judicial 
Districts. 

In no time, adetailed matrix was needed in order to track 
which District Court had adopted which new procedural innova­
tions on which timetable. As unique local practices were adopt­
ed, the Federal Rules "matrix" grew to resemble an old-fashioned 
train schedule, complete with tiny print, fold-out panels and 
detailed summaries with differing effective dates, changes and 
requirements for the various judicial districts. Any federal trial 
lawyer who failed to master the new Federal Rules "train sched­
ule" got left behind at the station. 

T he Central District of California has managed to extend 
the current trend favoring localized procedures to the 

next dimension. Our federal judges have adopted various mles 
by court order which the judges themselves now call the "Local 
Local Rules." This inelegant term- for the information of "for~ 
eign" lawyers from the Northern District of California - means 
additional procedural requirements created by a standing order 
governing cases before a specific judge. Our various "Local, Local 
Rules" can and do conflict with the Local Rules of the Central 
District of California. 

Newly-appointed Los Angeles federal judges reported to the 
ABTL membership at a recent gathering that, as one of their first 
actions upon arrival at their chambers, they gathered up exam­
ples of standing orders adopted by other federal judges, formulat­
ed their own variations, and issued orders governing all their own 
cases. Typically, these orders begin with the warning: "THIS 
ORDER CONTROLS THIS CASE AND DIFFERS IN SOME 
RESPECTS FROM THE LOCAL RULES." 

As a result of this practice, the Central District of California 
has promulgated the most detailed and voluminous "Local Local 
Rules" in the nation. If you gather all of our "Local, Local 'Rules" 
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into a single volume, it numbers several hundred pages in length. 
West's Publishing may want to develop a convenient reference 
guide to these new rules with obligatory updates! In the Central 
Dist1ict of California, trial lawyers must maintain and consult (a) 
the Federal Rules of Civil Procedure, (b) the Local Rules of the 
Central District of California, and (c) the "Local, Local Rules" 
before filing any motion in any federal case. 

Why can't we consolidate the growing collection of "Local, 
Local Rules" into the Local Rules? At one time, the Local Rules 
of the Central District of California supplied simple, clear, uni­
form answers which were published in a single collection. 

I believe the time is plenty ripe for lavvyers and judges (per­
haps with the support of ABTL) to gather up the numerous 
standing orders, incorPorate the good ideas into our Local Rules, 
and urge the District Court to resist the temptation to promul­
gate ''Local, Local Rules" which differ from the Local Rules. This 
endeavor would serve those once-honored goals - clmity, sim­
plicity and uniformity in federal practice - endorsed by the 
Judicial Conference. If successful, the effort will reduce the time 
and paper devoted to "Local, Local Rules" in conflict with our 
Local Rules. Lawyers, litigm1ts, and even West's Publishing can 
stop chasing and searching court papers for those decrees which 
may "differ from the Local Rules." 

The United States District Court for the Central District of 
California enjoys an excellent reputation for thoughtful, exquis­
itely detailed Local Rules. Federal District Courts throughout the 
nation, and some state courts, have adopted procedural practices 
and pretrial requirements which were developed by Los Angeles 
federal judges for the Local Rules of the Central District of 
California. The original PUrPOSe of our Local Rules was to institu­
tionalize uniform practices and facilitate compliance with federal 
procedural standards. 

We need to incorPorate the best practices and ideas from 
the current federal court into our Local Rules, and clean 

the federal courthouse as much as possible of "Local, Local 
Rules" which conflict with provisions of the Local Rules of the 
Central District of California. Continuing expansion of our "Local, 
Local Rules" warrants the attention, resources and joint efforts of 
ABTL and the District Court to restore uniform local procedural 
rules to our federal courts.~ 

Mr. Boltz is a partner with Bryan Cave LLP in Los Angeles. 
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The 'Peculiar' FTC: Where 
It's Been, Where It's Going 
By Harvey I. Sajerstein, ABTL Pres·ident '90-'91 

The·, Federal Trade Commission is 
now over 80 years old. Created in 1915, the FTC has been criti­
cized by some as stodgy and bureaucratic - "The little Old Lady 
of Pennsylvania" that moves too slow and in the wrong direction. 
Conversely, it has been criticized by others as an overactive 
"National Nanny" trying to regulate what every American child 
watches on television or eats for breakfast Today, the FTC stands 
as a reinvigorated, but balanced regulatory agency overseeing the 
Federal antitmst and consumer protection laws. 

The "Peculiar" Nature of the FTC 

The FTC is a truly unique, some might say peculiar, agency. It 
is one of the few remaining "independent" regulatory agencies. 
The "independence" of the FTC draws from its peculiar stmcture 
- a 5-person, bipartisan commission - intended to make it 
beholden to neither Congress nor the President. The five mem­
bers serve staggered 7-year terms, and no more than three can be 
of the same political party. Although the President can name or 
remove the Chairman, he cannot remove a commissioner. 

The FTC is charged with the responsibility for the enforcement 
of 37 different statutes impacting antitmst and consumer protec­
tion. In adclition, Section 5 of the FTC Act gives the agency an 
onmibus mandate to attack any "unfair or deceptive practice." Its 
sweeping powers include mlemaking, adjuclication and investiga­
tive authority. It can levy fines, order consmner redress, and order 
divestiture. In adclition, the 'F'TC provides a wide variety of con­
smner education and contributes economic analysis to assist poli­
cymakers at the federal, state and local level. 

The "Peculiar" Dual Mission - The FTC is peculiar in having 
two separate but inter-related missions - antitmst and consumer 
protection. It "regulates" both. On the consumer protection side, 
its mandate is broad and sweeping. As a practical matter, it has 
jmiscliction over all unfair and deceptive practices by any industry 
not otherwise regulated. In addition, the FTC has specific 
enforcement authority pursuant to a number of consmner protec­
tion statutes. On the antitmst side, it shares juriscliction for civil 
m1titrust enJorcement with the Antitmst Division of the Justice 
Department 

The "Peculiar" Procedures of the FTC - The FTC is both 
prosecutor and judge in many of its proceeclings. In administra­
tive cases, the five Conunissioners vote out a complaint, which 
then goes to hearing before an FTC Administrative Law Judge, 
whose decision is then appealed to the same tlve Commissioners 
for a final decision. It can also bring many of its cases directly to 
federal cowt. Adclitionally, it can choose to attack a problem with 
industry-wide rules. 

The Unique History of the FTC 

The FTC has had a peculiar, and sometimes controversial histo­
ry of maintaining its dual mission. Its mandate is so large, and its 
resources so small, that it must exercise careful discretion in 
detennining where to focus its resources. TI1e choice of where 
and how to deploy its limited resources has been the source of 
great controversy, and has allowed its various chairmen to place 
their own unique stamp on the agency. TWo examples from recent 
history provide a striking example of this phenomenon. 

Michael Pertschuk and the "National Nanny" - Michael 
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Pertschuk was named Chairman of the FTC by President Jimmy 
Carter in 1977. Pertschuk's appointment followed a period of con­
sumer protection legislation, which Pertschuk himself engineered 
as Chief Counsel to the Senate Commerce Committee in the 
1960's and 1970's. 

Under Pertschuk, the FTC began aggressive, innovative and 
groundbreaking rulernaking proceedings regarding consumer 
advertising. The FTC's activist role in pursing consumer protec­
tion earned it the derisive label- "National Nanny." This activism 
was epitomized by the three year "kidvid" investigation into televi­
sion advertising aimed at children. The FTC report resulting from 
the investigation called for a ban on all television advertising 
aimed at children under 8, and suggested special rules to control 
advertising for "sugared products." 

Dissatisfaction with the FTC's activist role led Congress to con­
sider abolishing the agency. While it was not abolished, the con­
troversy resulted in a federal law giv­
ing Congress the right to exercise a 
legislative veto over FTC regulations. 
(The United States Supreme Court 
has since held that Congress may not 
exercise veto power over regulatory 
agencies. See Immigration and 
Naturalization Service v. Chadha, 
462 u.s. 919, 959 (1983).) 

Laissez-Faire: The FTC Under 
James Miller - President Reagan's 
appointment of economist James 
Miller as FTC Chairman signaled an 
end to what some had perceived as 
the activist role of the FTC under Harvey I. Saferstein 
Chairman Pertschuk. In fact, the 
FTC oftlcially announced the end of the notorious "lddvid" investi­
gation only hours before Miller was sworn in as its new Chairman. 
This shift was not surprising since, as a member of Reagan's transi­
tion team, Miller headed a task force that suggested eliminating 
the FTC's antitrust enforcement responsibility by cutting off fm1d­
ing for the FTC's Bureau of Competition. 

Under Miller, the FTC was criticized f~r. its failure to purs~1e 
its consmner protectwn respons1bilit1es. When the F1 C 

announced that it had changed its policy under Section 5 of the 
FTC Act from baning advertisements with a "tendency or capaci­
ty" to mislead to one of prohibiting only those "likely to mislead," 
Senator William Proxmire accused the FTC of "marching back­
wards." In 1982, Senator AI Gore criticized the FTC for dragging 
its feet after the Coast Guard determined that 90% of certain sm­
vival suits manufactured by a California company were defective. 
Instead of taking imrnecliate action, an FTC economist had sug­
gested that a study should be tmdertaken concerning the costs of 
any proposed notification and recall. Miller responded to such 
criticism by saying that the FTC preferred to concentrate on 
"hard-core fraud and deception" instead of being a "National 
Nanny." 

The Modern FTC: How it Pursues its Dual Mission 

Today, m1der the innovative leadership of Chairman Robert 
Pitofsky (a Clinton appointment), the FTC has sought to be an 
aggressive enforcer of consumer protection and antitrust laws, 
while at the same time creating procedmes that make it easier for 
businesses to understand and comply with the law. Builcling on 
the fotmdation engineered by the prior Chairman, Janet Steiger, 
Pitofsky has created a strong and widely respected F'TC. 

(Continued on page 20) 



Farewell to Parchment 
By Mark A. Neubauer., ABTLPresident '91-'92 

Le casebook is dead. Gone are the 
days of piling volume after volume of Fed. Second on a musty 
table, a solitary bulb shining overhead. Gone is the sound of rust­
ling paper as you tum page after page, frantically searching for 
that magical language that will convince the judge to grant your 
motion. Yes, the hardcover Jaw book has gone the way of the dodo, 
carbon paper and shorthand. 

Probably the biggest change in the life of abtl Report has been 
the computer. It has revolutionized the practice of Jaw. Not just the 

drafting of pleadings but the re­
search of them as well. 

Now, we log onto massive comput­
er libraries of Westlaw or Le.xis. The 
largest law libraries are at the instant 
access of the smallest practitioner. 
The need for books is over. 

This change is, of course, causing 
Jaw firm administrators to salivate. 
Think of the hundreds of thousands 
of dollars we lawyers spend for rent­
ing expensive office space for row 
after row of bookshelves that now 
can be replaced by a single personal 
computer. Mark A. Neubauer 
Nor do you have to lug book after 

book home or bum the midnight oil at the 
office or the County Law Library. Instead, just grab your laptop, 
plug in the modem and the world is at your feet. 

Simply put, the massive West mailings are dinosaurs. Those vol­
umes that arrive in your mailroom in heavy boxes no longer make 
sense. 

Soon, law firms will have those rows of book shelves replaced· 
by a thin CD-rom disk. As disk servers become more sophisticated, 
young associates will merely access the disk from their office PC. 

Most young lawyers are computer conversant; they can work 
from a screen. But for those of us who still need to feel paper, we 
can always print out the cases from either the CD-Rom or from the 
library on line. 

Librarians, already a vanishing breed, will finally become 
extinct. Instead, just call your service representative from the cen­
tral computer service. 

The rapid change makes it difficult for the noncomputer liter­
ate. There are still some of us who love to thumb through case­
books or, better yet, digests. But those days are fast disappearing. 

What alarms me about the loss of the book is that too often we 
stumble onto the right line of cases accidently. This points out the 
limits of computer research - the old computer nerd saying of 
"Garbage in, garbage out" applies to computerized legal research 
as well. 

The problem is thinking of the right key word or phrase. We 
don't always do it. And, if we fail to detect the right word, our 
research is Jacking. We miss the key statute or the key case. 

Finding the right word or the correct West key munber always 
unlocks the door, then the right cases come tumbling out. But 
how do you get there? Browsing through a digest or a treatise is 
my tool. You can't easily do that with a computer. Pump in the 
wrong word- say, "jury", and you get 200,000 hits. Restrict your 
search to "jury tampering" and you get zilch. 

We have all been there - even the most adept legal researcher 
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- fumbling through search after search, looking for the right key. 
So even the computer has its limitations. 

You have to focus your research and carefully script your 
searches so you get the information you want. 

Fortunately, treatises will survive this revolution. That will 
allow the perusal that results in finding the magic key. No matter 
how much we utilize computers we will still need to skim the law­
books to probe new areas of law. Computers are only as good as 
the person using them, 

Along with legal research, the computer has changed the scope 
of discovery in business litigation. On-line services, such as Ne.xis, 
computerized newspaper libralies, such as the New York Times or 
Wall Street Jounwl, are all available at a switch of your modem. 

Even more potent are the on-line access services to public 
reports. Filings with the Secretary ot' State, lawsuits, property 
transfers, and divorces are all available. For most business litiga­
tors that search is the first step to drafting the complaint. Who are 
the directors, officers and principal place of business? Computers 
tell you. 

Do a search of pending lawsuits against your opposing party. 
That allows you to link up with other lawyers who can give the 
benefit of their discovery. 

Of course, the greatest fun is litigating against a publicly held 
company, which must file reams of reports with the SEC. 10-K's, 
10-Q's and the like present a wealth of information to the wazy liti­
gator. Not only does it set forth the officers, directors, and income 
of your opponent, it also sets forth various discussions of contin­
gent liabilities, including possibly the very lawsuit you are fighting. 

Reading these reports is a must, even if your lawsuit might not 
be listed. It lets you know who the players are on the other side. 

Plus, if the existing databases don't give you the needed facts, 
you can create your own. More and more we are developing our 
computer databases using the documents released in discovery. 
With the advent of scanners and CD-Rom, the old-fashioned docu­
ment depository, where lawyers stored thousands of pages of doc­
uments in complex business cases, is no longer necessary. 

Nor are the legions of paralegals sorting and indexing those 
documents. Remember 20 years ago when everyone would debate 
the best method of organizing documents'? Paralegals would have 
to create index cards by hand, laboriously entering each key item 
of data on the cards - who drafted the document, when, the top­
ics discussed, etc. 

Now, the documents that once filled file cabinets are scanned 
on a CD-Rom disk. Then we do a word search. Deposing 
President Smith of the corporation, out plunks each document 
containing President Smith's name. 

The only limitation to this tool is the same limitation that affects 
legal research- you have to use the light search words. 

Moreover, computers are not a substitute for thought. There is 
no true substitute for actually looking at the documents. Indeed, 
the greatest theories of liability result from perusals of hard copy. 

Computers have also affected depositions in business litigation. 
We all get the transcripts on a computer format as well. Word 
searches can be effective for cross-examination of an opponent.. 
With a press of a key, out pops every time the witness discussed 
that same word. And out pops the inconsistencies. 

So we are now going to far more of a paperless litigation. 
Casebooks, cartons of copies of documents and piles and piles of 
notes are all going the way of the microchip. 

In the next 20 years we \\ill see the end of casebooks once and 
for all. Libraries will be a distant memory, as will the paper­
crammed "warroom" of documents. Business litigation has truly 
entered the computer age.~ 

Mr. Neubauer, Ed~tor ojabt! Reportjrom 1983-1989, is a partner 
with Stern, Neubauer, Greenwald & Pauly in Santa Monica. 



Assault on the 
Duty to Defend 
By Bruce A. Priedrnan, ABTL President '93-'94 

Let me begin with heartfelt con­
gratulations to the abtl Report on its 20th armiversary. I appreci­
ate this opportmlity to give my point of view on what I regard as 
some very disturbing recent developments iJ1 the substantive area 
of insm;:mce law. I am refening to the California Supreme Comt's 
recent decision in Buss v. Transamerica, 97 Daily Joumal D.AR. 
9412 (July 24, 1997), and other recent Comt of Appeal decisions 
which I regard as an assault on the long-standing and well-rea­
soned principles applicable to the duty to defend. 

Reimbursement 
Before pronmmciJ1g new rules with respect to reilnbmsement 

of defense costs, Justice Stanley Mosk of the California Supreme 
Court writing for the majority in Buss v. Transamerica, supra, 
discusses the development of California law with respect to the 
duty to defend and reaffinn:s certam of its rules. 

Then, Justice Mosk departs from the public policy principles 
Lmderlying the duty to defend when he states: 

"The fact remains, as to the claims that are at least potential­
ly covered, the insurer gives, and the insured gets, just what 
they bargained for, namely, the mounting and funding of a 
defense. But as to the claims that are not, the insurer may give, 
and the insured may get, more than they agree, depending on 
whether defense of these claims necessitates any additional 
costs." 

U nfortunately, a corollary to the mle that bad facts make 
bad law, is that wealthy policyholders make bad msurance 

law. This corollary was at work in the Supreme Comt's decision in 
Buss. Confronted with an underlying case arising out of a contrac­
tual relationship between Jerry Buss, owner of the Lakers, and 
H&H Sports, an entity through whom Buss obtained advertising 
and other services, in which H&H Sports sued Buss on 27 causes 
of action, only one of which C defamation) was potentially covered, 
the Supreme Court chose to establish new rules with respect to an 
insura11ce company's ability to obtain reiJnbmsement of defense 
costs from its insured. In the context of the Buss case, one could 
reasonably argue that a defense provided by the insurer in an 
action between Buss and his advertising agency arising out of theiJ· 
contractual relationship, was a windfall to Buss. In succumbing to 
the wealthy policyholder corollary, the Supreme Court appears to 
have forgotten that liability policies are written for rrlillions of 
homeowners, small businesses and professionals who can ill-afford 
to defend a lawsuit agamst them in a legal enviJonment in which 
nearly every plaintiff is not satisfied to merely obtain compensato­
Iy damages, but also seeks to plead uncovered claiJns of intention­
al tortious conduct in an effort to obtam punitive damages. The 
Supreme Comt also appears to have forgotten that an insurance 
contract does not involve a typical commercial contractual rela­
tionship to be govemed by mles lirrliting recovery of contract 
damages to those that are foreseeable, but instead is a contract of 
adhesion pmchased in one fmm or another by nearly every adult 
in our society for the purposes of protecting the insured from per­
sonal exposme and providing the insured >vith a security blanket 
against lawsuits both me1itoiious and frivolous. 

Despite paying lip service to these principles in Buss v. 
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Transamerica, the Supreme Court ruled that in a lawsuit which 
includes both potentially covered claims and others, an insurer 
may seek reilnbursement from the insmed for defense costs as to 
claiJns that are not potentially covered. The comt justified its con­
clusion on a contract analysis that equates an insurance contract 
with an ordinary commercial contract. In doing so, the Supreme 
Court has given the insurance industry a mrmber of new and 
potentially effective weapons which will undermine the reasons 
for which insurance policies are acquired. First, in stating that the 
insurer has a duty to defend the insmed as to claiJns that are at 
least potentially covered, the court noted that the insured was 
entitled to payment of these defense costs because the insurer 
had been paid prerrliums by the insured and had bargamed to bear 
these costs. To attempt to shift them would upset the arrange­
ment. The court went on to state that this arrangement would 
change if the policy itself provided for reimbursement of such 
defense costs. 

Unfmtw1ately, the Supreme Cowt 
has invited the irisurance industry to 
reWiite insurance policies to provide 
for reimbursement of defense costs 
for even potentially covered claims 
when it is ultiJnately determined that 
there is no actual coverage. You can 
bet that some insurance coverage 
counsel is going to recommend to her 
carrier client that it adopt a policy 
revision to permit reimbursement 
even for potentially covered claims 
where no coverage actually exists. 
Such a policy provision would do 
nothing to fulfill the ex1Jectations of 

Bruce A. Friedman 

the insured with respect to the duty to defend, nor would it assist 
the courts in settling claiJns. lnsmance comparues would have an 
incentive to sue over coverage issues even after settlement or 
judgment of the Lmderlying case. 

But let's focus on more iJnmediate concems raised by the Buss 
decision. The court held that, as to claims which are not even 
potentially covered, the insurer may seek reimbursement for 
defense costs that can be allocated solely to such uncovered 
claiJns. If defense costs can be allocated jointly to claiJns that are 
potentially covered as well as to those that are not, then these 
defense costs cannot be recovered. The court in1poses the burden 
of proof on the insurer to prove that defense costs are not reason­
ably related to any actually or potentially covered claiJns in order 
to recover them, and holds that the insurer's burden of proof in 
order to obtam reimbmsement is proof by a preponderance of the 
evidence. In doing so, the court determined that the "undeniable 
evidence" bmden iJnposed by the comt in Hogan v. Midland, 3 
Cal.3d 553 (1970) was dictum. 

While I believe that the comt's holding in Buss will spawn 
some immediate litigation between insurers and their 

policyholders in which insurers are seeking reimbursement of 
defense costs, ultiJnately, I do not think that this new rule regard­
ing reiJnbursement will, as Mr. Buss argued, open the floodgates of 
litigation causing the courts to be inundated with reiJnbursement 
litigation. The rule that the Supreme Cowt adopted with respect 
to reiJnbursement is the same rule that comts have used in allo­
cating cases under directors' and officers' liability policies. See 
Norstrom Inc. v. Chubb & Son, Inc. 54 F.2d 1424 (9th Cir. 1995); 
Raychern Corp. v. Federal Ins. Co., 853 F.Supp. 1170 (N.D. Cal. 
1994). Generally, these comts have fmmd that all fees and costs 

(Continued on page 22) 



Civility: 
The Good Old Days 
By William E. Wegner, ABTL President '94-'95 

The good old days weren't. That's 
what I told my son after one of his high school graduation speakers 
finished a speech in which he lamented how difficult kids have it 
today and how well off we (their parents) had it. "Every genera­
tion has its demons and challenges ... turn them into opportllllities, 
not excuses!" I intoned, self-satisfied at having delivered a pro­
found (and tmappreciated) contribution to his graduation event. 

When I was asked to write a short article about The Decline of 

William E. Wegner 

Civility in Litigation for the twenti­
eth anniversary edition of the abtl 
Report, my initial reaction was the 
same - the good old days weren't. 
When I did some research and gave it 
some thought, however, I concluded 
that they were. 

We as a profession, on the whole, 
were more civil, more cordial and 
more accommodating to one another, 
to our clients and to the commmuties 
we serve, than we are now. Coming 
to this conclusion required some 
research on my part because, as my 
wife is quick to remind me, I have had 
a charmed practice. The lawyers with 

whom I have jousted over the years have been professionals whom 
I came to respect and, in many cases, befriend. 

So, talcing this assignment seriously, I initiated a sophisticat­
ed, scientific survey. I asked a bunch of trial lawyers to give 

me two examples each of the uncivilized conduct they had experi­
enced in the past five years that. best illustrated the decline of 
civility in litigation. 

The objectives of my survey were threefold:· (1) to determine 
whether things really are worse; (2) to ascertain the difference 
between incivility and zealous advocacy; and (3) to bounce off my 
patient surveyees an idea I have about how to improve things. 

Are Things Worse? 

Yes. How do I know? Because everyone says so. Because every­
one had several horror stories to tell. Because the bitterness with 
which many of these stories were recounted was palpable. Because 
the State Bar and numerous bar associations have impaneled com­
nlittees to study the problem and make recommendations. 

Those scientists among you will want to know whether I con­
ducted a similar survey five or ten years ago so that I would have 
some actual data with which to compare my recent results in 
order to support my "things are worse" conclusion. No. If you 
want that kind of precision, you will have to give me a salary, a 
budget, an impressive title and a large staff. · 

If you do not think things are worse, you are most likely either a 
blind optimist, you have a "charmed practice" (see above) or 
you're simply out of touch. Either way, you may want to read on 
and address the issue of civility in order to make litigation even 
more civil. 

What is In.civillty? 

We are required by the canons of professional responsibility to 
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zealously advocate on behalf of the interests of our clients. Trial 
lawyers are also extremely competitive creatures, armed with 
ovenveight vocabularies. We have at our disposal the ability to 
have secret (really secret) conversations with our clients, and we 
are empowered by the Rules of Civil Procedure and the Evidence 
Code, which can be used to pmsue or to frustrate justice. 

We're also always in a fight with someone. In this mix, how do 
we recognize the difference between zealous advocacy and inap­
propriate, downright shameful conduct. What is incivility? 

Let's start with what it is not. It is not "uncivilized" to take 
proper advantage of the rules of engagement. Sometimes the 
rules are harsh, and they render a result that may seem unjust. 
Employed properly, the use of the rules to your client's advailtage 
is not only appropriate, it is required. 

I use the words "proper" and "properly." Incivility occurs most 
frequently when the rules are employed improperly for rea­

sons that have nothing to do with the reason for the rule. Incivility 
JS, most frequently, just bad marmers. 

Too vague for a working definition of incivility? Agreed. 
Incivility falls into that, "you know it when you see it" category of 
phenomena. Therefore, I have listed below the top ten examples 
of incivility culled from my scientific survey. They are all taken 
from real cases. They were all too easy to compile. Here goes: 

Number 10: Using terms such as, "you are out of your _uck­
ing mind', "Bullshit", "stick this motion up your __ " and "if 
brains were dynamite, you would not have enough to blow your 
nose!'' when conversing with opposing counsel. 

Number 9: Faxing fourteen, one-paragraph letters to opposing 
counsel at 5:30 p.m. on a Friday when you know he/she will be out 
of town until Wednesday of the following week. Each letter ended 
with, "If I do not receive a reply from you by the close of business 
Monday, I will assume you agree with my position and will proceed 
accordingly." 

Number 8: Surreptitiously taping conversations with opposing 
counsel an ell or the court. 

Number 7: Lawyer A calls a potential expert and leams within 
the first few minutes of the conversation that the other side 
(Lawyer B) already has contacted the expert, and the expert had 
declined the assignment. Lavvyer A immediately calls Lawyer B 
and tells him what happened, that no confidential infmmation was 
disclosed and that Lawyer A will provide a declaration to that 
effect to Lawyer B. Lawyer B moves to disqualify Lawyer A and 
his/her law firm. The (expensive) motion is properly denied with 
Lawyer B receiving a brow-beating from the judge. 

Number 6: Throwing a book across the table at opposing 
counsel during a videotaped deposition- nlissing opposing coun­
sel but hitting the camera! Compare: During a trial in federal 
court in Birmingham, Alabama, trial counsel asked, pursuant to 
FRCP 32 (which permits the use of a deposition at trial "for any 
purpose") for permission to strike opposing counsel with his 
clients' deposition transcript. Opposing counsel was slow to 
object and was struck. He then objected. The trial court sus­
tained the objection and called for the next witness! Throwing 
books during depositions is unquestionably uncivil; assaulting 
opposing counsel with a deposition transcript at trial apparently 
remains an open question. 

Number 5: Purposefully scheduling motions so that opposing 
coLmsel must prepare opposition papers over holidays. 

Number 4: Sending "emergency" messages at 5:00 p.m. that 
demand a response the same day-and then leaving the office. 

Number 3: Sending a FAX to the managing partner of a firm 
advising him/her that a young lawyer at the firm (opposing 
counsel who is doing a fine job) is "engaged in conduct that is 

(Continued on page 21) 



On Being a 
'Dead' President 
By Jeffrey I. Weinberger, ABTL President '95-'96 

An of the authors who contributed 
to this special issue share a common experience. We were each 
lucky enough at some point in our careers to land a spot on the 
ABTL's Board of Govemors. A smooth talking ABTL President 
convinced us that it would be a great career move if we agreed to 
spend hundreds of hours organizing an annual seminar in a 
remote locale, planning programs, securing participants, selling 
tickets, and picking dinner menus. Not having leamed our lesson, 
we next "volunteered" to stage five dinner meetings with pro­
grams and panels good enough to convince between 300 and 500 
people to stay downtown on a weekday night. Then, in tum, we 
reported on ABTL's bank accounts as Treasurer, recorded its 
monthly history as Secretary, and d.id basically nothing as Vice 
President (my apologies to the current occupant of this office) 
until finally our tum arrived to assume the mantle of power. 

Yet, it seemed that, in the wink of an eye after the long-await­
ed event, our terms were suddenly over. There was no possibility 
of running for re-election. We were banished forever from the 
Board of Govemors, prohibited by ABTL by-laws from serving 
again. The only physical manifestation of our prior service was to 
have our names placed at the bottom of the ABTL letterhead, join­
ing a list of other exiled ABTL has-beens. In the words of one of 
one of my predecessors, as far as the ABTL was concemed, we 
were now officially "dead." To cope with the feelings of loss, pow­
erlessness and rejection, this past President proposed the forma­
tion of the Dead Presidents Society ("DPS-ABTL") as a vehicle for 
past ABTL Presidents to recapture their influence and prestige 
and continue to make their mark on the organization. (Actually, it 
was an excuse to get together once in a while and party.) 
Although we have not yet implemented this idea, I am hoping that 
the 20th Anniversary issue of abtl Report provides the impetus for 
DPS-ABTL to formally organize itself and begin to function. 

I don't want to leave the impression that the ABTL has ignored 
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its past Presidents. In fact, in its typically informal and unstruc­
tured way, the ABTL has fully exploited whatever talents and 
resources its past leaders have to offer. For example, past 
Presidents have been frequent participants in ABTL programs 
long after they have left the fold. Over the last seven years, past 
Presidents have been instrumental in the formation and start-up of 
ABTL chapters in Northem California, San Diego, Orange County, 
and recently in Fresno. Unconcerned with the nagging responsibil­
ity of organizing meeting agendas, plarming programs, contracting 
with hotels, looking for ways to increase membership, and boost­
ing attendance at ABTL ftmctions and programs, past Presidents 
have been able to focus more on long-range issues. These have 
included how the ABTL Board should be selected, what role ABTL 
should play with respect to the public perception of the legal pro­
fession, how ABTL can maximize its new statewide presence and 
what criteria and standards should be applied to chapters which 
have been granted the right to use ,...,..-_..,.....,..-----....., 
the ABTL name. For the past five 
years, the combined Boards of all 
ABTL chapters have held annual 
meetings to discuss and explore 
these long-range issues, and the out­
growth of those meetings has fre­
quently been the formation of small 
groups of ABTL leaders, heavily pop­
ulated by past Presidents, to pursue 
these issues in greater depth. Past 
Presidents have also served as 
liaisons from our Board to Boards of 
our other chapters in order to facili-
tate the constant exchange of ideas Jeffrey 1. Weinberger 
and maintain a level of organizational 
cohesiveness state-wide. 

Compared to most voluntary bar associations, ABTL has mini­
mal structure, little bureaucracy, and few rules. Continued partici­
pation in ABTL's evolution by its past leadership has provided con­
tinuity and tradition which its lack of structure might otherwise 
threaten. That participation has also contributed to ABTL's deter­
mination to maintain its consistently high standards. I believe that 
the ABTL would be well advised to continue to exploit the experi­
ence of its past Presidents in this way. 

Now that DPS-ABTL is closer to reality, however, the free ride 
may soon be over. Our tlrst order of business will be to formulate a 
list of non-negotiable demands designed to put an end, once and 
for all, to our premature exile from the halls of power. I propose 
the following for 'initial consideration: (1) moving the list of past 
Presidents from the bottom to the top of the letterhead (rear­
ranged in reverse chronological order); (2) providing complimen­
tary registration, hotel rooms and chartered transportation for the 
ABTL annual seminar. (Because we recognize that this might 
tmduly burden the ABTL treasury, we might be willing to reduce 
our demand to alternate years, commencing in October 1998); (3) 
a special table at ABTL dinner meetings (near the back of the 
room) for all DPS-ABTL members, along with pre-printed name 
tags that do not fall off, (4) the right to form an ABTL chapter in 
any city to which any of us might ever relocate. 

In my own unbiased view, this would seem like a small price to 
pay for continued access to the accumulated wisdom of ABTL's 
past leadership. If you have any comments, I suggest you write to 
ABTL's current President who, when deciding whether to imple­
ment these suggestions, will hopefully keep in mind that, in the 
wink of an eye, he will be a "dead" President as well.~ 

Mr. Weinberger is a paTtner with Munge1; 1blles & Olson LLP in 
Los Angeles. 
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Employment Law in the 
Twenty-First Century 
By Karen Kaplowitz, ABTL President '96-'97 

Labor and employment law has 
become one of the fastest growing legal specialties because of the 
proliferation of labor and employment litigation. The growth has 
been fueled by huge jury verdicts (Hughes, $89 rrullion;. P1t_ne~ 
Bowes $11 million) and settlements like the Texaco race discnrru­
nation 'class action. The field is no longer restricted to traditional 
labor lawyers with collective bargaining experience. To the con­
trary, the field seems increasingly dominated by lawyers who h.ave 

mainstream business and tort litJga­
tion experience. The best lawyers in 
the plaintiffs' personal injury bar han­
dle employment cases as do the best 
defense lawyers. Many of the trends 
which will predominate over the next 
20 years are visible now: more self­
employed, independent contractors 
in the workforce whose rights are still 
undefined; more insurance coverage 
of employment disputes; more alter­
native dispute resolution, with con­
tinued scrutiny by the courts; and 
continued focus on sexual harass­
ment, disability rights, privacy rights 

Karen Kaplowitz and age discrimination. 
The Self-Employed and Tempo­

rmy Workforce. We will continue to see the rise of non-traditional 
working relationships. In every industry, including law, busmesses 
have seized the flexibility of hiring people to handle projects 
rather than hiring full time employees. In our own industry, we 
have providers of temporary lawyers, paralegals and staff and 
providers of legal research, like the Legal Research Network. Ev~n 
mainstream law firms are offering temporary lawyers to work m­
house with clients. The well-publicized Microsoft case, holding 
that the Microsoft workers, misclassified as independent contrac­
tors instead of employees, are entitled to employee benefits like 
stock option plans, will force employers to exercise more care in 
structuring relationships with non-employee workers and to make 
greater distinctions between employees and contingent workers. 
The ruling, Vizcaino v. Microsoft, 97 Daily Journal D.A.R. 9429, is 
not likely, however, to diminish the trend to the self-employed :;nd 
temporary workforce. The major temporary staffing comparues, 
like Kelly, Olsen, Acustaff and Volt, have grown dramatically in the 
last five years for a reason: project-based employment relation­
ships mal<e a lot of sense. 

The legal system will have to sort out the rights of the self­
employed or temporary worker. If they are not covered by eXIst­
ing state and federal civil rights laws, we can expect that those 
laws will be amended or that statutes, like California Civil Code 
Section 51.9, which prohibits sexual harassment by people in busi­
ness, service or professional relationships, will be enacted to cover 
people who are deemed not employees. 

The well-established doctrine of joint employers may also be 
used to cover situations in which one employer hires employees to 
be used in another employer's workplace. In Torres-Lopez v. 
May, 111 F.3d 633 (9th Cir. 1997), the court held a farm owner 
liable for a leasing company's minimum wage violations under the 
joint employer doctrine. 

In the short-term, the use of temporary workers may diminish 
the number of employment claims against employers. In the long 
term, we can expect laws that will provide comparable protection 

16 

to temporary workers in key civil rights areas. 
UnfaiT Competition and Misuse of Trade Secrets. One con­

sequence of the growing use of independent contractors and 
temporary workers is heightened mobility of workers which can 
result in less loyalty and more risk of misappropriation of confiden­
tial, proprietary information. Because of the fact that it is difficult 
under California law to enforce non-compete agreements, absent 
sale of an ownership interest, employers must become more 
zealous about the protection of their proprietary information. The 
well-publicized General MotorsNoil<swagen and General Electric 
disputes reflect the increased mobility of the workforce with 
resulting risks to proprietary technology and business strategy. 

Insurance Coverage. 'IWo trends have occurred: msurance 
companies have tightened the employment exclus.io~ clauses in 
general liability policies and have also designed spec1~zed policies 
to cover the defense and indemnity of employment claJms. 

The availability of insurance coverage for defense costs is signif­
icant because defense costs often distort the settlement value of 
cases. Large employers usually do not weigh defense costs heavily 
in settlement values, and view such expenses as a cost of doing 
business. Absent insurance, employers who are sued less fre­
quently tend to give more weight to the cost of defense. 

Alternative Dispute Resolution. Many aspects of employment 
litigation create natural incentives for altemative ~spute resolu­
tion for employees and employers alike: the disruptiveness of litJ­
gation; the cost of litigation; the length of litigation and the expo­
sure of jury trials. Thus far, legislative efforts to curtail mandatory 
arbitration have not been successful, though the plaintiffs' bar has 
continued to seek legislative limits. The courts, however, are 
forcefully shaping the nature of arbitration. In the recent case, 
Engalla v. Kaiser, 97 Daily Joumal D.A.R. 8384, the Califonua 
Supreme Court refused to enforce an arbitration agreement m a 
non-employment context where the arbitration was fundamentally 
unfair. In the employment context, the courts have issued similar 
mandates. In Stirlen v. Supercuts, 51 Cal.App. 4th 1519 (1997), 
the Court rejected a mandatory arbitration agreement in which 
only the employer had the right to resort to the courts, and the 
agreement was too one-sided. 

When disputes are properly subject to arbitration, however, the 
courts have enforced the arbitrators' rulings with very limited 
bases for judicial review, which promotes finality. 

Notwithstanding the judicial hurdles, arbitration as a primary 
means of dispute resolution, and non-binding forms of ADR, like 
mediation, will continue to increase. The cost of lawsuits and jury 
verdicts creates too high an incentive for this trend to be derailed. 

Privacy Rights. In and out of the employment arena, privacy 
issues are getting increased attention. E-mail and voicemail com­
munications have increased the overall volume of communications 
within and extemal to the worksite. E-mail as evidence will radi­
cally alter employment litigation. The ease of e-mail leads to many 
intemperate communications which have a perpetual life. As in 
many workplace issues, employers have to balance the advantages 
of encouraging communication against the dangers of electronic 
communications, including lntemet access, of a sexual or offensive 
nature. 

Sexual Harassment. Sexual harassment continues as one of 
the primary sources of employment disputes. 'IWo things appear 
to be perversely true: there is a lot of sexual harassment in the 
workplace yet many claims of sexual harassment are frivolous or 
grossly exaggerated. Even though many people in the workplace 
are wary of situations with sexual ove1tones, employers often find 
it difficult, even with persistent training and warnings, to change 
the behavior of people whose sexually-oriented behavior is deeply 
ingrained. There is a backlash occUlTing because of the barrage of 
sexual harassment claims; men are avoiding threatening situations, 
like travel, dinners, meetings behind closed doors; mentming rela-

(Continued on page 23 
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around the world was w1thinkable. Would we have imagined 20 
years ago that lawyers could regularly practice in courts thou­
sands of miles away while sitting at their desks? Could we have 
envisioned checking millions of newspaper articles and wire ser­
vice reports from our offices for information about clients and 
adversaries? 

In 1977, Lexis was a nascent technology and the Internet was a 
well-guarded national security secret. Yet today they are part of 
our lives. Federal Express had yet to be born and only the largest 
firms had even a single fax machine. And, on a more personal 
level, lawyers were generally male and white. All of these have 
changed, as the legal profession has become part of the twentieth 
century and as it, reluctantly, anticipates the twenty-first. 

Continued social and technological changes, many that are 
beyond imagination, will alter Los Angeles and the law over the 
next two decades. Our city, once a westem backwater, may well 
become the bridge between North and South America as well as 
between the Americas and Asia. It will become even more multi· 
cultural, multi-racial and multi-lingual. The ABTL will, we can 
only hope, embrace these trends and itself serve as a bridge 
between different communities, old and new, and help to improve 
communication and civility amidst all this change. 

When, once upon a time, the major players in the Los Angeles 
legal community regularly dined together at the same private club, 
there was no need for our association. The influential elite met 
informally and frequently, discussing and even deciding what 
needed to be done. However, by the 1970's, the old order had bro­
ken down. The ABTL was a response to that breakdown. We 
were born and have thrived because we were on the forefront of 
change, sometimes caused it, and responded to it eagerly. But 
now, as we have become an institution, the changes to which we 
reacted have become the status quo. Further growth and change 
are not merely desirable, but essential to survival. Over the com­
ing years and decades, the ABTL must be as dynamic as the day it 
started or we will become irrelevant and deservedly pass from the 
scene. 

Over the next 20 years, technology will no doubt make major 
changes in our lives, not only as lawyers but as citizens of the 
twenty-first century. Technology may have many beneficent 
effects upon our lives, but it also allows us to be more isolated. 
Living in Aspen or Algiers, while practicing in Los Angeles, may be 
possible. But will it be desirable? Might it simply be too easy to 
send an angry and unproductive e-mail to someone we never see 
in person? If the virtual courtroom becomes a reality, how can we 
be sure that some of the values of the current system - hallway 
conferences, discussions over coffee in the cafeteria- will 
endure? Can we embrace the future and its benefits while pre­
serving what is good from the past? 

The ABTL will, quite obviously, not be the answer to all these 
issues. However, organizations like ours can help to foster the 
feeling of community that once existed almost effortlessly. In that 
not so distant, almost forgotten past, the Los Angeles legal com­
munity met not because it wanted to, but because there was no 
alternative. A few dozen men - and it was then only men - ran 
into each other at the same parties, supped at the same restau­
rants, played golf at the same clubs, and fought each other in a 
small number of courtrooms before judges whom they knew. 
Conununity was something that happened; it didn't need to be 
created. As the legal world changed, the need for associations like 
ours increased. In the next 20 years, that need for human connec­
tion vvill, almost of necessity, grow. 

If we are to survive, if we deserve to swvive, it will be because 
we address the need to preserve traditional, even old-fashioned, 
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moral, ethical and collegial values in a world in which technologi­
cal isolation will grow ever easier. If the ABTL can address these 
issues ar1d bring into ilie future the healthy and important values 
of the past, it will be here - and it will deserve to be here - 20 
years from now. See you in 2017.~ 

Mr. Stern, President of ABTL, is a partner with Stern, Neubauer, 
Greenwald & Pauly in Santa Monica. 
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being recognized as throwing off undesirable side effects. As in 
the use of the antibiotic, identification of the area of effectiveness 
and means of elin1ination of adverse side effects are required in 
the case of the master calendar." This was the beginning of the 
end for the master calendar system. But not the end, for abtl 
Report churned out pros and cons on the subject for years before 
direct calendaring finally triumphed. 

Loyd P. Derby of Adams, Duque & Hazeltine assured us, "in 
the April 26, 1976 Memorandmn, the Hochfelder case is viewed 
by the [SEC] Commission as 'the most recent of a line of Supreme 
Court decisions which emphasize the Court's determination to 
cut back on the proliferation of federal court remedies and, in 
general, to reduce the increasing work load on the federal court 
systems."' 

So we had one wrong and one right in the tlrst issue. 
In No. 2, UCLA Law Dean William D. Warren broke the cham­

pagne on the Los Angeles County Bar's Judicial Evaluation 
Committee: "Initially, the 15-person Committee had to decide 
how to proceed in a manner that would be fair to the contestants; 
feasible, given the limited amount of time the busy Committee 
members could spend on the project; and helpful to the voting 
public." Unfortunately, the contestants have yet to acknowledge 
this. 

John Brinsley, our President, noted: "In March of 1976, 
Assemblyman Knox, with the concurrence of the Governor, intro­
duced a bill which would have required attorneys to provide not 
less than 40 hours per year of 'public service' (to be defined by 
the State Bar Board of Governors), without fee or at a substan­
tially reduced fee." Obviously, the bill did not pass and the 
debate continues. As Brinsley put it: "What is the professional 
responsibility of the lawyer to provide public interest legal ser­
vices?" That question from 1976 remains tmanswered. 

In No. 3, then-Dean of the USC Law Center and now Ninth 
Circuit Justice Dorothy Nelson spoke of the Devitt Committee 
and the possible imposition of standards for admission to the fed­
eral bar. She was not for it, at least as conceived. Brinsley car­
lied on the discussion in Vol. II, No. 1. He was not for it either, at 
least as conceived. 

Apparently, nobody else was for it (at least as conceived). 
Next issue, Richard K. Hansen focused us on the "Rising Costs 

of Business Litigation." Hansen was general counsel of Pertec 
Computer Corporation, which is no longer with us, so I guess he 
knew of what he spoke. 

In Vol. III, No. 1, Presiding Judge of the Los Angeles Supeiior 
Court Richard Schauer introduced us to the new Judicial 
Arbitration Act, mandatory arbitration for cases of a certain 
value. That idea stuck (perhaps if the right word "us" were 
placed after "stuck") and we live with it today, for better or 
worse. 

Buried on page 3 was an article by Los Angeles Superior Court 

(Continued on page 18) 
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Judge Steven S. Weisman entitled "Shortcut to Trial: Use of 
Orders of Reference and Judges Pro Tern." In it were the seeds 
of every reference procedure we currently use, from discovery 
referees to trial by Rent-A-Judge. Ideas have consequences. 

In Volume III, No. 3, abtl Report ran .its first interview. Alan 
Halkett and Joseph Wheelock of Latham & Watkins had tried a 
lOb-5 class action to a conclusion, one of the first such trials, and 
they explained how to win. The losers were not heard from. 

Vol. N, No. 1 sported our first plebiscite. Here's what we voted 
on and how we voted: 

• "Should the Los Angeles Superior Court institute, on a pilot 
program basis, a direct calendaring system? 

Yes 254(81%) 
No 53 (17%) 
Abstain 6 (2%) 

e Should the $15,000 linutation on mandatory arbitration be 
raised to $25,000, to $50,000, or not at all? 

To $25,000 135 (43%) 
To $50,000 91 (29%) 
No change 81 (26%) 
Abstain 6 (2%) 

• Should the party setting aside an arbitration award be liable 
for attorneys' fees if the trial de novo does not result in a more 
favorable award? 

Yes 262 (84%) 
No 44 (14%) 
Abstain 7 (2%)" 

The MacArthur Awards Committee asked ABTL to locate 
these 6 or 7 lawyers who would not express an opinion but we 
were w1successful. A hoax seemed probable. 

The pattern was set and we continued in this vein with com­
ments on how to improve time to trial, how to better try a case, 
common mistakes in discovery, motion practice, and appellate 
practice and how to coiTect them. We dealt with securities litiga­
tion, anti-trust, insurance law, contract litigation, jury instruc­
tions, the use of computers, attachments, crin1inallaw, statutes of 
limitations, arbitration, mediation, voir d1:re, experts. I am 
pleased to state we never published an opinion on the Middle 
East Crisis, Bosnia, cigarettes, abortion, animal rights, arms con­
trol, the Catholic Church, God or Mammon. We left those to the 
ones who know at the State Bar and the ABA 

Our authors included Judges Harry V. Peatris, Thomas C. 
Murphy, Philip H. Richards, Robert W. Zakon, David N. Eagleson, 
Harry L. Hupp, Philip H. Saeta, William Matthew Byrne, Jr., 
Marianna Pfaelzer, Ralph J. Geffen, Arthur L. Alarcon, Pamela 
Ann Rymer, Nonnan L. Epstein, Lester E. Olson, Jack Tenner, 
Richard P. Byrne, Robert Lopez, Diane Wayne, John Zebrowski, 
Robert Bonner, William Huss, John Paul Stevens, Malcolm Lucas, 
William A. Masterson, Thomas E. Carlson, William A. 
MacLaughlin, Howard B. Wiener, Miriam Vogel, A. Wallace 
Tashima, and Eli Chernow. 

We heard from lawyers Howard I. Friedman, C. Stephen 
Howard, Peter H. Strong, Stuart B. Walzer, Edward M. Lynch, 
Paul J. Hall, Thomas W. Johnson, Jr., David C. Wheeler, Brian 
O'Neill, Richard C. Fruin, Stephen C. Drapkin, Thomas M. 
Fortuin, Sharon Baumgold, Richard K Cole, Jr., Bernard LeSage, 
Linda J. Bernhard, Michael J. Wagner (expert vvitness), Alan D. 
Bersin, Michael C. Kelly, Marilyn McDowell, Edward E. Corey, 
David Stem, Barbara C. Luna (expert witness), James Goldman .• 
Todd M. Bailey, Maxwell M. Blecher, Ann I. Jones, Joan Dolinsky, 
Stephen M. Ray, Laura C. Nachison, Arthur Miller, Patrick Lynch, 
Larry R. Feldman, Gerald M. Stern, Rex Julian Beaber, Laurence 
Jackson, Stanley Arkin, Arnold P. Peter, Richard Sheldon, Nicole 
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A Crittenden, Mark Becker, Alex R. Baghdassarian, Larry C. 
Russ, Michael A Bertz, Laurence D. Jackson, Joseph F. Dzida, 
Barry B. Kaufman, Joel Mark, Mary Lee Wegner, Craig J. de 
Recat, Alice A Seebach, Nelson E. Brestoff, Scott A Edelman, 
Vivienne A. Vella, Charles R. Hartman, Charles E. Wheeler, 
Michele G. Wein, Edith N. Dinneen, Denise M. Parga, Jasmina A 
Theodore, Terry W. Bird, Barbara Moses, Ralph 0. Williams, 
James F. Elliott, Robert M. Turner, Carrie Battilegia, John A. 
Sturgeon, John A. Dito, Robert Roche, Michael A. Sherman, 
Constance C. Willems, Patrick A. Cathcart, Geoffrey L. Brian, 
Michael L. Cypers, Robert W. Stone, Melvyn B. Fliegel, Katherine 
L. McDaniel, Richard L. Stone, Paul M. Miloknay, Glenn M. White, 
Lester J. Levy, John W. Amberg, Robin Meadow, Robert Olson, 
Greg R. Woodburn, Michael Grace, Robert J. Stumph, Jr., James 
Plummer, Gerald McGowin, Peter S. Selvin, Glenn A. Rothstein, 
Robert Olson, Michael L. Cypers, Neill W. Freeman (expert), 
LaiTY C. Russ, Jeffrey M. Loeb, Jeffrey H. Mintz, and Geoffrey L. 
Brian. 

Then there were our presidents, each of whom contributed 
many articles and comments starting with John H. Brinsley who 
was president during the first year of publication. Thereafter we 
heard from the Honorable William A. Masterson, Murray M. 
Fields, Loren R. Rothschild, Howard P. Miller, Marsha McLean­
Utley, Lawrence H. Pretty, Honorable Charles S. Vogel, Elihu M. 
Berle, Robert A. Shlachter, Howard 0. (Pat) Boltz, Peter I. 
Ostroff, Harvey I. Saferstein, Mark A. Neubauer, Richard B. 
Mainland, Bruce A. Friedman, William E. Wegner, Jeffrey I. 
Weinberger, Karen Kaplowitz and your author. Only presidents 
Alan Browne and Richard Keatinge did not publish. There were 
no Reports during their years as president. 

Our articles run from dry to c!rier. But, after all, the law is a 
desert, a trillion grains of sand called procedure and substance, a 
footfall of grains important as one passes over them, then left 
behind forever. Only the clients and their witnesses, human 
beings engaged in true struggle, remain in the memory as a sort 
of oasis. Those human beings seldom inhabit our articles. 

Dry does not mean dull. A "dry" sense of humor is considered 
best. Dry is "not wet," i.e., distilled, concise, containing what is 
important without unnecessary sloppiness. Our authors, with 
some help fr'om our editors, achieve that. 

When I started the abtl Report, I knew the commitment 
required of its editor, and although I had the dream, frankly, I did 
not want the work. So I asked Benjamin E. (Tom) King to help 
me get it going, knowing I could let him take over as editor in a 
couple of years. King, no dummy, invited his Buchalter associate, 
Mark Neubauer, to one of our first meetings, knowing Neubauer 
could eventually take over from him and become editor. Soon 
Neubauer brought in another associate, Vivian Rigdon Bloom­
berg. And so it went. Our four editors, McDermott, King, 
Neubauer and Bloomberg, all with newspaper backgrounds, all 
prepared to edit, but all replacing themselves almost before they 
started. 

Good writing and strong subject matter are not enough to pro­
duce a decent periodical. Design and editing are required and on 
a constant and consistent basis. Luckily, we stumbled onto a 
Ph.D. in political science, whose dissertation had just been pub­
lished by Columbia University Press and who had moved to pub­
lishing a series of commercial newsletters. His name was, and is, 
Stan Bachrack, our managing editor for 20 years. Among other 
editorial contributions, the "look" and the "feel" of this publica­
tion are Stan's. The abtl Report is not exactly "commercial" and 
it has been more or less a labor of love for Stan, a love that the 
ABTL should reciprocate. 

"So we beat on, boats against the cUITent, borne back cease-

(Continued on page 19) 
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lessly into the past." Those are the last words, of course, of The 
Great Gatsby, and seem to reflect what I've been doing here. 

But keep in mind Fitzgerald's words that just precede those, as 
Dutch sailors first viewed our continent and "for a transitory 
enchanted moment man must have held his breath ... face to 
face ... with something conunensurate to his capacity for wonder." 

The law is commensurate to our capacity for wonder. If we 
continue to question it, to explain it, to teach it, to challenge it, to 
forge it into reality, we will not be like Gatsby's "final guest 
who ... didn't know that the party was over." 

The party's still on. The abtl Report flourishes. The guest list 
grows. The most distinguished judges and lawyers of our era vol­
tmtarily give us their time and their wisdom, challenge our capaci­
ty for wonder, reinvigorate our commitment to our profession, 
guide us to a future of - who knows? We did not go the Star 
route, so we don't predict the future - but so far as the abtl 
Report goes, if supra predicts infra, the next 20 years should be 
great.""') 

Mr. McDermott, Founding Editor of abtl Report, is a partne1' 
with /vfanatt, Phelps & Phillips in Los Angeles. 

Oral Argument in the Court of Appeal ____ _ 
Continued from page 7 

and it makes a very bad impression. While we may not be as for­
mal as some courts, you will not impress anyone by adopting a 
casual stance. 'While we try to not take ourselves too seriously, we 
do take om work very seriously. Proper deconun is important. 

Rule No. 5: While the appellant might want to offer a one-sen­
tence opener to be sure the court is focusing on the right case 
("As the comt knows, this is the case where the trial court refused 
to trail the case for two days to pennit my client to attend her hus­
band's funera .... "),do not start reciting all of the substantive facts 
and procedural history of the case. Remember that it is called oral 
"argmnent" for a reason. The idea is to argue the merits of your 
legal position. Your approach must take into account the posture 
of the case. If the appeal is from an order of dismissal entered 
because of a failure to diligently prosecute, tie the facts of your 
case to the standards governing relief. If the appeal is from a stun­
mary judgment, argue your best issue - disputed facts or burden 
of proof or whatever, but skip the obvious (such as om standard of 
review). If the case was tried to a jmy, focus on the claim of error 
and its prejudicial effect. If the court has questions, one or more 
of the judges will ask for answers. 

Rule No. 6: Do not read your argmnent. There are few things 
in life more boxing, mtinspiring and unimpressive. Most courts will 
stop you if you try to read and you will then be as frustrated as we 
are bored. Of course, it is sometimes necessary to read an occa­
sional one-line quote, and that is perfectly appropriate. If it is 
longer than two lines, question your decision to read it. If it is 
more than three lines, don't read it. 

Rules for the Appellant 

Rule No. 7: My own view is that you should not begin this 
way: "Unless the cowt has questions, I will submit." While some 
panels encomage this approach and welcome it, you should know 
that it does not mean the court is in agreement with you. To the 
contrary, the panel may have decided that your case is a dead­
bcmg loser and they are delighted that they don't have to hear any­
thing more about it. Since you are there, why not take advantage 
of yom oppmtunity? Your client is entitled to your best effort, and 
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the least you can do is to emphasize your best point. It often hap­
pens that, once you begin, one of the justices may decide to ask a 
question. You may get a dialogue going. While you may still lose, 
you will have the satisfaction of knowing you did everything possi­
ble to advance your client's cause. You can still keep it short. 

For exmnple: "As I'm sure the cowt recognizes, Buckaloo v. 
Johnson is controlling and entitles my client to a commission 
under the facts of this case. The jury instructions were wrong 
because they did not require a decision in conformance Vv'ith 
Buckaloo. If the court has any questions, I would be pleased to 
answer them; otherwise, I will submit." Please note that I did not 
give a citation for the case mentioned. The citation is in yom brief 
and known to the court, and a side-track to that sort of detail 
detracts from the appearance you want to give the court - that 
you are prepared for argument and are interested in serious 
dialogue. 

Rule 8: Know your panel before you stand up and state your 
appearance. You may not want to tell the cowt you waive your 
opening argwnent but want to reserve your time to respond. 
Some courts view this as sandbagging, others do not. Those that 
do will limit your argtunent to a true response and not let you 
bring up any point not raised by the respondent. Of comse, the 
respondent may submit, in which event you have nothing to 
respond to, m1d you have then waived your entire argmnent. See 
Rule 7, ante. 

Rules for the Respondent 

Rule 9: If all three members of the panel have told the appel­
lant, directly or indirectly, that the appeal is borderline frivolous, 
you may submit. Otherwise, you should respond to the appellant's 
argmnent. Don't forget, however, that you are not bound by the 
appellant's limited presentation. If appellant's counsel has argued 
two points but you believe a third point is dispositive of the appeal 
in your favor, argue that point. 

Rule 10: Try to answer whatever concerns you heard from the 
court in the questions asked of the appellant, and explain why an 
affirmance resolves those concerns most effectively. 

Rules for Both Sides 

Rule 11: Always respond to questions directly, in one of four 
ways: (1) Yes, (2) No, (3) I'm sony, I didn't tmderstand the ques­
tion; may I ask the court to repeat it, or ( 4) I don't know. Do not 
say, "I'll get to that in a minute." There is nothing more infuriating 
and most judges will intenupt and tell you to answer now. Listen 
carefully to the court's questions, and ask for clatification if you 
don't understand. If the questions are based on a false premise, it 
is okay to say so as part of your answer. If you have the impres· 
sion the court has mistmderstood or missed something in the 
record (because otherwise it wouldn't be asking a particular ques­
tion), say so in your answer. As one commentator advises those 
who are not sme of their ability to think on their feet, "(1) stop 
and think; (2) do not evade the question; (3) respond directly, 
confidently, and as succinctly as possible."" 

Rule 12: Do not take the full time (30 minutes) allowed 
unless you have an extraordinary case (you probably don't). Most 
cases require no more than five or ten minutes at the most, some 
only three or fom minutes. Some courts cOlmt the time used to 
answer the court's questions as part of your allotted time, then 
end up using all of your time with their questions, many of which 
sound to you as though they are talking to each other. If this hap­
pens, it probably means the panel is divided and one member is 
trying to convince another to switch sides. So long as you have 
used your time to answer the questions to the best of your ability, 
you have done well. 

(Continued on page 20) 



Oral Argument in the Court of Appeal ____ _ 
Continued from page 19 

Rule No. 13: Never intenupt your opponent. You are not in 
the trial court. You need not object to preserve a point. You must 
wait yom tmn to argue. Also, derogatory comments about oppos­
ing counsel are inappropriate and won't be tolerated. However, if 
the court has indicated it Viill entertain a motion to treat the 
appeal as frivolous, you may factually address that issue even if it 
is uncomplimentary to the opposing party or counsel 

Rule No. 14: Quit while you are ahead. Do not snatch defeat 
from the jaws of victory. When the presiding justice says the case 
is submitted, you are finished, whether you want to be or not. 
Conversely, do not leave just because you have finished. Although 
it doesn't happen often, one lawyer will sometimes make his pre­
sentation, then leave before the other side has even started. If 
your argument is not last (that is, if you are not the appellant and 
it is not your response time), sit down at com1sel table while your 
opponent argues. 

*** 
Above all else, remember that oral argument is your final 

opportunity to do what you can to advance yom client's position 
and to contribute to a better opinion. In some cases, you may 
even win over an undecided justice. Think positive and do your 
best. You might even enjoy it.""S 

' Rex E. Lee, Oral Argument in the Supreme Court (1986) 72 ABA.J 60. 
'Moles v. Regents of Univenity of Califomia (1982) 32 Cal.3d 867, 871-872; 

People v. Brigham (1979)25 Cal.3d 283, 287-288; Cal. Rules of Cowt, rule 22. 
"John W. Davis, Address to the Bar of the City of New York (1940) 26 ABAJ 895. 

Between 1913 ancl 1950, Mr. Davis argued 140 cases before the United States 
Supreme Comt, more than anyone save Daniel Webster. See also, Milton S. 
Gould, Ora.l Argument Losing Its Appeal (March 23, 1981) TI1e National Law 
Jo1m1al, p. 15. 

~ Cooley, Appellate Advocacy Manual (Lawyers Eclition), Oral Argument, Chap. 
11, section 11.09, p. 50. 

Justice Vogel is Presiding Justice, California Court of Appeal, 
Second District, Division Fow: 

A Modest Proposal from the Bench ______ _ 
Contimwdfrom page 8 

ing to tmtoward abusive tactics. 
ABTL can effectively use its prominent recognition and out­

standing reputation in the legal community to be in the forefront 
of lawyer education and the renaissance of civility in our legal cul­
ture. Because its involvement in legal education is already well 
ensconced, ABTL should consider the important further contribu­
tion it could make to the practice of law in California through the 
establishment and sponsorship of smaller sub-muts or seminar 
size clubs ("Inns") of groups of lawyers, which would meet 
between regular ABTL meetings for the purpose of mentoring, 
consulting, and networking, and most importantly for sharing and 
inculcating values supportive of what it means to be a courteous 
true professional within the legal community. 

The impact of the ABTL backing and participation in this type 
of a progran1 would be significant. The attention that would be 
accorded ABTL's leadership in such an effort would encourage 
other bar groups to become similarly active in the endeavor to 
change the legal cultme so as to restore civility and professional­
ism to civil litigation. ""5 

Judge Berle is a Judge of tlw Superior Court, Criminal Divi­
sion, in Los Angeles County. 
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The 'Peculiar' FTC: 
Continued from page 11 

Consumer Protection 

Under Pitofsky, the FTC has outlined three basic strategies to 
achieve its goal of consmner protection: 

• Place a priority on practices that directly affect the health, 
safety and financial well-being of consumers. 

• Correct practices that tmdermine the development of global­
ized technologies. 

• Focus on creative solutions that will provide effective pro­
tection for consumers without being unduly burdensome for 
businesses. 

As a practical matter, the Bureau of Constuner Protection, 
under the leadership of Jodie Bernstein has been able to leverage 
the FTC's meager consumer protection resources by joining with 
state attorneys general to enforce constuner protection laws. The 
FTC pmsues these goals tl"rrough rulemaking, litigation and con­
stuner education. Under Bernstein, the FTC has latmched a bliz­
zard of industry-v.ide investigations-labeling each with a catchy 
name. For exan1ple, in "Project Mousetrap," the FTC and state 
authorities targeted firms that promise to develop and market 
individuals' inventions. In conjunction with state attorneys gener­
al, the FTC brought 7 actions and issued consumer education 
pieces designed to warn consumers on how to avoid invention pro­
motion scams. In "Field of Schemes," the ITC and state authori­
ties targeted telemarketing investment fraud and pyramid 
schemes. In operation "Peach Sweep,'' the FTC joined federal, 
state and local agencies to crack down on telemarketing fraud in 
Georgia, ranging from advance fee credit card scan1s to "luxmy" 
cruises that turned out to be ferry rides. 

Antitrust 

Like the Justice Department., the FTC currently spends the 
bulk of its antitrust resources screening and challenging mergers 
-especially those which must be reported to the FTC and Justice 
Department under the Hart.-Scott-Rodino Premerger Notification 
Act. In addition, the FTC can bring actions for price fixing and 
illegal vertical arrangements, such as resale price maintenance and 
tying arrangements. 

As part of the FTC's attempt to become a more user-friendly 
regulator, it has committed itself to more efficient and accurate 
review in the merger clearance process. As part of this program, 
the FTC and the Justice Department have committed to appor­
tioning merger reviews between the two agencies within 9 days of 
filing. This increases the time allotted for actual review. 

H owever, there can be no question that the Pitofsky FTC is 
one that is committed to "tough" review of mergers. As 

part of its antitrust mission, the FTC, under the leadership of 
Wi!lian1 Baer as the head of its Bureau of Competition, has not 
hesitated to move to block large, high profile mergers - to the 
point of litigation in Federal court over preliminary injunctions. 
Recently, the FTC successfully blocked, with a preliminary injunc­
tion in Federal court, the proposed merger between Staples and 
Office Depot - one of the first major tests for the new FTC effi­
ciencies guidelines promulgated in 1997 as additions to the merger 
guidelines. These new guidelines focus on efficiencies in the mar­
ketplace and ask (l) whether the claimed efficiencies are verifi­
able and substantiated, and (2) whether the efficiencies are likely 
to be passed on to the consumer. In the case of Office Depot and 
Staples, the FTC argued successfully to the District Court in 
Washington D.C. that any efficiencies resulting from the merger 
would not be passed on by presenting evidence that Staples his­
torically passed on only 15-17% of its cost savings to consumers. 

(Continued on page 21) 



C1:vility: The Good Old Days 
Continuedjrompage 14 

unethical and will embarrass your firm." Note: The managing 
partner concluded the young lawyer must be doing a great job. 

Number 2: The entire O.J. Simpson criminal trial. You pick 
the day. 

Number 1: Following unsuccessful demurrers, defendant 
answered, and plaintiff commenced discovery. Defendant was 
recalcitrant throughout the discovery process, actively resisting 
both docmnent production and deposition notices. After repeated 
failures to appear and munerous postponements, he appeared at a 
deposition on February 12, 1981, rescheduled at his request, only 
to refuse to answer questions because it was Lincoln's Birthday­
assertedly a "legal holiday." At a June, 1981 deposition, on a comt 
order to appear with records at the office of plaintiff's counsel, 
defendant produced an assortment of papers in a box filled with 
straw and horse excrement, which he laughingly dmnped on the 
table. After counsel and the court reporter had inspected the 
doccunents for an hour, defendant announced they should be sure 
to wash their hands thoroughly because the straw had been treat­
ed with a toxic chemical reac!ily absorbed through the skin. The 
reporter, five months pregnant, asked to be excused so that she 
could contact her physician immediately, and the session was ter­
minated by plaintiff's counsel. 

Think I made this one up? See Greenup v. Rodman, 231 
Cal.Rptr. 220, 221 (1986). 

A Suggestion 

You carmot enforce civility. So, no Ms. Manners' police. 
Nor do we need another committee to study the problem. 

Have you noticed that no major religion supports the notion that 
when the Deity addresses an important problem or wants to com­
rmmicate, he or she sends a committee to do the job? 

Also, no new niles. They just become another weapon that, in 
the hands of one of them, does more hmm than good. Has Rule 
11 really cleaned up pleadings, or has it merely added another 
loop to the litigation track? 

We need to elevate the playing field by elevating our collective 
consciousness about the differences between zealous advocacy 
and incivility. We also need to communicate the message that 
civility is a day-to-day priority in our legal community. 

No single idea will do the job. Here is one that may help. The 
State Bar administers discipline and publishes the results. The 
due process protections that attend that system are, appropriate­
ly, a necessary expense inherent in providing lawyers with a full 
hearing before publishing their names and offenses. 

L et me suggest a much simpler system that is designed to 
publish rather than punish incivility. 

The same State Bar committee that addresses cmethical con­
duct (or some other folks or organization), would solicit com­
plaints and examples of incivility. This group would then collect 
and review actual examples of incivility to select, on a monthly or 
quarterly basis, the top ten examples of incivility for publication 
without the name of the accuser or the offending lawyer. This 
way, the conduct cottld be criticized and publicized without incur­
ring the expense and administrative burden that attends connect­
ing the misconduct with the lawyer. 

I predict that such a colmnn would be more widely read than 
the cmTent published discipline notic~s which tend to be rather 
repetitious-commingling funds etc. Most of us look at the disci­
pline notices to see if we know anyone rather than to learn the 
do's and don't of ethical lawyering. The Top Ten list will be more 
interesting for what rather than who was outside the bounds of 
civility. 
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What would this accomplish? Well, for younger lawyers, it 
would provide insight into the type of conduct that is over the 
line. For senior lawyers, it would provide the same insight, but 
would have the added benefit of confirming that the good old days 
really were better. For those who sutiered incivility, the "column 
of shame" would provide a civilized outlet. For those who com­
mitted the offending conduct, an anonymous slap on the wrist. 
For all of us, a heightened awareness of what constitutes incivility 
and that it is a priority. 

This proposal was met with enthusiasm among my survey­
ees. Two concerns were raised. First, several individuals 

pointed out that the offending (or ofiensive) lawyers will not read 
the column. My answer, it's not just for them and, more to the 
point, you know the lawyer who sent in the example will read the 
colmnn and will send it along to the perpetrator to let him or her 
know that his/her particular brand of incivility made the "top ten" 
list if the incivility is published. 

Second, several surveyees opined that the proposal would 
backfire because our competitive brothers and sisters in litigation 
will strive to make the list. To this cynical c1iticism, I have no civil 
response. 

There are details that will need to be worked out, but that is 
the general idea. Perhaps the State Bar will give it a try. If not, I 
would ask the board of the ABTL to think about it. It's worth the 
trouble. Incivility diminishes the image, effectiveness and enjoy­
ment of our profession. 

One of my heroes, David Mellinkoff, wrote in his book, The 
Conscience of a Lawyer, "The lawyer's choice is the choice of the 
man (or woman) who is, 'not prepared to creep into a comer.' His 
is a learned profession, even a great profession, but it is a learned 
profession that has deliberately walked down from the tower to 
mingle with the people. The lawyer shares with the people their 
best moments and their worst." 

W e do our clients, our profession and our society a disser­
vice if, when we "walk down from the tower," we fail to 

bring with us the empathy, dignity and integrity that is civility.-es 

Mr. Wegner is a partner with Gibson, Dunn & Crutcher LLP in 
Los Angeles. 

The 'Peculiar' FTC: 
Continued from page 20 

The Future of This "Peculiar" Agency 

After surviving severe cutbacks, and even the threat of being 
abolished altogether, the 1990's has witnessed the regeneration of 
the FTC as a responsible, respected protector of consmner wel­
fare and healthy competition. 

T he strength of the FTC is, strangely enough, what has often 
been its weakness - the unique structure that insures its 

independence. This independence has given the FTC the flexibili­
ty to adjust to a changing role in a changing environment. By 
striking a proper balance between pursuing its dual mission and 
allowing business to function free of unreasonable or undwy bur­
densome regulation, the FTC may continue to maintain a stability 
that defies politics.-es 

Mr. Saferstein is a partner with Chadbourne & Parke LLP in Los 
Angeles. Special thanks to Stephen P Collette of Chadbounw & 
Pm·kefor his contribution. 



Assault on the Duty to Defend _______ _ 
Continued from page 13 

incurred in secwities litigation on behalf of both the insured direc­
tors and officers and the uninsured corporation must be paid by 
the directors' and officers' liability insurance so long as the ser­
vices rendered were reasonably related to the defense of the 
directors and officers. In these cases, the insured, not the insurer, 
has had the burden of proving by a preponderance of evidence 
that the fees and costs incurred were reasonably related to the 
defense of the directors and officers. Policyholders have success­
fully met this burden. 

W hat really concerns me about the holding in Buss, is that, 
contrary to the court's belief, it will encourage insurers 

to offer to give up the reimbursement right in return for the poli­
cyholder's agreement to bear an allocated percentage of the 
defense. This negotiation wiJJ undermine the defense obligation to 
defend the entire action, and will place significant economic pres­
sure on policyholders, most of whom can ill-afford the costs of 
defending a lawsuit. 

The policyholder's response to an effort on the part of the 
insurance company to reserve its right to reimbursement should 
be to argue that it triggers the obligation of the insurer tmder Civil 
Code Section 2860 to provide the policyholder with Cumis coun­
sel. Since defense counsel is likely to be a witness in any reim­
bursement litigation and will to a great extent be an arbiter of 
what is related to the potentially covered claims, defense counsel 
selected by an insurer would have a conflict of interest in repre­
sentation of the insured as a result of these issues. Therefore the 
policyholder should be able to select its defense counsel at the 
expense of the insurer. 

The policyholder's second weapon is that any insurer who 
takes unreasonable positions with respect to reimbursement 
issues will violate the covenant of good faith and fair dealing. The 
threat of bad faith will hopefully dissuade some insurers from 
engaging in mu·easonable tactics with respect to reimbmsement. 

Moreover, a policyholder also has the argument that an insurer 
that seeks an early allocation of defense costs rather than defend­
ing the entire action, both potentially covered and uncovered 
claims, is in breach of the defense obligation which may result in 
the insurer being responsible for all defense fees and costs reason­
ably incurred in the defense of the case as well as any judgment or 
settlement. (The consequences for breach of the defense obliga­
tion will be discussed later.) 

A dditionally, litigation will arise over the right of reim­
bmsement in cases involving continuing bodily injury and 

property damage. Such cases could include periods when the poli­
cyholder was self-insured. Would the right to reimbursement 
undermine the recent holding in County of San Bernardino v. 
Pacific Indemnity, 97 Daily Journal D.A.R. 9255 July 23, 1997, 
which required the insurer to defend the entire lawsuit irrespec­
tive of the fact that the County was entirely self-insured for a sub­
stantial period of the alleged property damage? Buss has the 
potential for eviscerating the defense obligation by throwing the 
policyholder into expensive allocation litigation between and 
among the primary insurers who provided insurance over a long 
period of time. This amounts to an invitation to expensive and 
protracted litigation in which an insured will be required to 
defend the underlying substantive claims as well as litigate alloca­
tion of defense costs. 

Damages for Breach 
Another very disturbing assault on the duty to defend is found 
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in the recent case of Amato v. Mercury Casualty Company, 53 
Cal.App.4th 825 (1997). Over the years, the potential exposure for 
breach of the defense obligation has been an effective weapon 
against an insurer's breach of the duty to defend. Since Gray 1). 

z~"rich Insurance Co., 65 Cal.2d 263 (1966), policyholders' coun­
sel have successfully argued that such a breach exposes the insur­
er to both defense costs as well as payment of settlement or judg­
ment. In the event of breach, the insmer must pay the defense 
costs reasonably incurred, as well as any settlement or judgment 
whether the suit is ultimately determined to have been covered or 
not. Isaacson v. California hz.s~"rance Guaranty Association, 
44 Cal..3d 775 (1988). 

The case of Amato v. Mercury Casualty Company, supra, is 
an invitation to insurers to argue that the breach of the duty to 
defend must be in bad faith in order for an insured to recover 
more than the defense costs incwTed. Justice Charles Vogel, pre­
siding justice of the California Comt of Appeal Second Appellate 
District, and a former ABTL president., justifies this departure 
from the long-standing p1inciples of Gray v. Zurich and Isaacson 
v. CJGA on the basis that contract damages are limited to those 
contemplated by the parties at the outset of the agreement. 
Accordingly, Justice Vogel concludes that the contract damages 
that are available for a breach of contract resulting from a refusal 
to defend are limited to the defense costs alone. 

The court overlooks the foreseeability of a judgment or set­
tlement resulting from a breach of the duty to defend. 

These are damages contemplated by the insurer in entering into a 
contract which provides for an independent obligation to defend. 
To require an insmed to prove bad faith in order to recover a set­
tlement or judgment resulting from a breach of the duty to defend 
saddles an insured with the additional bmden of proving that the 
insurance company engaged in unreasonable conduct in denying a 
defense. Such a rule encourages insurance carriers to decline a 
defense in cases where the duty to defend is a close call. In such 
cases, it may be difficult for the insured to prove that the insmer 
was tmreasonable and, therefore, a policyholder who cannot af­
ford a defense or is lmable to mount. an effective one, vvill be pre­
cluded from recovering any judgment entered against him or any 
settlement entered into in an effort. to avoid personal financial 
catastrophe. 

The rule in Amato violates the reasonable expectations of the 
insured in purchasing insurance to defend against claims or suits 
and undermines the security one seeks in purchasing liability 
insurance. It is an issue over which insurers and policyholders will 
continue to clash tmless and until the Supreme Court reaffi1ms its 
position in Gray v. Zurich and Isaacson 1J. CJGA that the dam­
ages resulting from a breach of the defense obligation not only 
include the defense fees and costs incurred, but also any judg­
ment against the insured or settlement entered into by the 
insured. Such a rule is not only well within the rules applicable to 
damages for breach of contract, but is necessary as an effective 
weapon for policyholders to use in order to get insurance compa­
nies to fulfill their duty to defend. 

Policyholders' counsel have our work cut out for us in refo­
cusing the courts' attention on the unique nature of the 

insurance policy and the important public policy issues tmderlying 
its nature and interpretation. We must work to reverse the trend 
of limiting insmers' obligations by subjecting insurance policies to 
rules applicable to ordinary commercial contracts as exemplified 

Mr. Friedman, Co-Editor of abtl Report from 1989-1990, is a part­
ner with Alschuler Grossman & Pines LLP. 



In Memoriam 
RICHARD H. K.EATINGE- ABTLPresident '78-'79 
(1918-1992) 

"Dick Keatinge had a passion for the law. His devotion to his profession was intense. He 
left his mark on numerous young lawyers who were inspired by his example of excellence, 
integrity, ethics and perseverance to Iise to positions of leadership in their profession .... It 
is no surprise that his last efforts were on behalf of a program to provjde affordable legal 
representation to increasing munbers of citizens .... Above all, he was known for a love and 
dedication to Cal, where he served as Chainnan of the UC Berkeley Foundation during the 
critical years of 1983-85." 

From the Dedication Ceremonies Program for the Richard H. Keatinge 
Memorial Building of the Western Justice Center Foundation, 

May 3, 1994, Pasadena, California 

HOWARD P. MILLER -ABTLPresident '81-'82 
(1936-1992) 

"Howard's sophistication and brilliance as a trial lawyer and litigator, his personal charm, 
sense of humor, confidence, and leadership skills endowed him with the ability to persuade 
people to his point of view. If they didn't come ·around, Howard would glare at them in 
mock amazement, then slowly smile and say, 'Okay, then suffer in darkness.' As agraduate 
of Harvard Law School, a Fellow of the American College of Trial Lawyers and Managing 
Partner of Buchalter, Nemer, Fields & Younger, he is sorely missed by his many friends and 
colleagues." 

Leonard D. Venger, longt-ime paTtner and friend 

BENJAMIN E. (Tom) KING- Editor, abtl RepoTt '80-'84 
(1929-1985) 

Tom King's abLmdantly active life as lawyer, expert skier, moLmtain climber and writer 
was recalled in the February 1986 abtl Report by Tom McDermott, his friend since high 
school, and by Elihu Berle, his partner and friend at Buchalter, Nemer, Fields, Ch1ystie & 
YoLmger. "Tom had the Lmique ability to extract as much as possible out of every moment 
of life," wrote Berle. "He loved the challenge of life itself." About this warm, friendly, agile 
man who twice climbed the Matterhorn and was elected to the American College of Trial 
Lawyers came these memorable words from McDermott: "Tom was a good writer, a good 
lawyer and a true friend. For those of us who wrote with him, lmvyered with him and were 
friends together, life will not be the same." 

It hasn't been. 

Employment Law in the Twenty-First Century 
Continuedjl-om page 16 

tionships. Women are exerting more social pressure against other 
women's clain1s that are perceived to be frivolous or exploitive. 

Disability Issues. The Americans with Disabilities Act is the 
most recent major piece of civil rights legislation and it is 
generating massive litigation. We will continue to see the major 
issues decided: what is a disability and what is reasonable 
acconunodation. 

Age Discrimination. Given the aging of the baby boom gen­
eration and the pace of consolidation, age disclimination issues 
will continue to alise. Like other fmms of disclimination, age dis­
crimination is often hard to detect The recent decision, Marks ·u. 
Loral Corp , 97 Daily Journal D.A.R 9559, which holds that 
employers can justifiably lay off higher paid employees adds 
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another neutral reason to employers' arsenal of defenses to age 
disclimination claims. 

The Legal Employer. The legal employment marketplace has 
changed, slowly but inexorably, over the past 20 years. Law firms 
will continue to become more diverse because of business pres­
sure to do so. Law firms diversify when they lose business to 
more diverse firms. The formal mechanisms, lil<e the California 
Minority Law CoLmcil, and the infmmal bonds among women and 
people of color will continue to profoundly change the makeup of 
law firms.~ 

Ms. Kaplowitz is Co-Chair of the Employment Law Group of 
Alschuler, Grossman & Pines LLP and Chair of the Employer­
Employee Relations Committee of the ABA's Tort and Insumnce 
Pmctice Section. 



Seminar Theme: Selecting and 
Persuading Juries in a Diverse Society 

ABTlJS annual seminar always pro­
vides a valuable opportunity to network with fellow attor­
neys and judges in an inf01mal setting. This year's featured 
speakers are the Honorable Janice R. Brown of the Cali­
fornia Supreme Court and Professor James W. McElhaney of 
Case Western Reserve University School of Law, an interna­
tionally renowned tlial attorney and author. 

The theme for this year's seminar is effective communica­
tion with jurors from diverse backgrounds. It vvill feature 
California judges, leading tlial attorneys and jury consultants 
demonstrating successful teclmiques for selecting and per­
suading today's jurors. 

The program will feature an in-depth demonstration of 
voir dire and jury selection using a mock jury selected and 
pre-screened by our jury consultants. Using a hypothetical 
fact situation, a team of plaintiffs' attorneys and a team of 
defense attorneys will present effective techniques for ques­
tioning and challenging jurors from diverse backgrounds. 

The Los Angeles, San Francisco, San Diego and Orange 
County chapters of the ABTL will host the seminar at the 
Westin Mission Hills Resort in Rancho Mirage, California 
from October 24-26, 1997. ln addition to meeting numerous 
state and federal judges and receiving 8.5 hours of MCLE 
credit, you and your family will be able to enjoy s>vimming, 
golf, tennis, biking and other resort activities at one of 
California's finest resort hotels. 

The program will offer insights into the jury tlial process, 
from voir dire through deliberation. Four of California's pre­
eminent trial lawyers will conduct voir dire with a mock 
jury panel. 'TWo respected judges will provide their insights. 
When the jurors reveal their reactions to the hypothetical 
case, we will all learn who was best at obtaining an advan­
tage through jmy selection. 

You will have an opportunity to hear from real jurors 
through video-taped interviews. A panel will present high­
lights from video-taped interviews conducted by National 
Jmy Project West with jurors from notable business cases. 

Learn how to integrate technology into your t1ial presen­
tation. Our panel of leading trial attorneys will present 
vignettes of how they used technology to persuasively tell 
the story of their case. 

Judges participating in the seminar will include the Hon. 
Paul Boland of the Los Angeles Superior Court; Matthew 
Byrne, Jr. of the U.S. Distlict Comt, Central Distlict; William 
J. Cahill of the San Francisco Superior Court; Florence 
Marie Cooper of the Los Angeles Superior Court; Norman 
Epstein of the California Court of Appeal, Second Distlict; 
Laurence D. Kay of the San Francisco ,Superior Court; 
Judith McConnell of the San Diego Supelior Court; William 
F. Rylaarsdam of the California Court of Appeal, Fourth 
District; Gary L. Taylor of the U.S. Distlict Court, Central 
District; Stuart Waldrip of the Orange County Superior 
Court; Vaughn R. Walker of the U.S. Distlict Court, Northern 
District; and Kim M. Wardlaw of the U.S. District Court, 
Central Distlict. Tlial attorneys on the seminar faculty will 
include Wylie A. Aitken, Cristina Arguedas, James J. 
Brosnahan, Johnnie L. Cochran, Jr., Larry R. Feldman, Gail 
E. Lees, Raymond C. Marshall, Terrence P. McMahon, David 
A. Monahan and Andrea S. Ordin. 

To make your reservation, act now and call Mosaic Event 
Management at ( 415) 908-2659 or fax ( 415) 908-2660. 
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