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TEACHING CIVILITY

As the type of attorney who
is reading a volume of the ABTL
Report on civility, you are probably
not experiencing an awakening about
whether you practice civility. But
our responsibility doesn’t end with

ourselves. Teaching others is essential.

So here are some suggestions for
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fostering a culture of civility around
you—ifrom senior attorney, to junior associate or law clerk, to
summer associate and law student. If enough of us appreciate
the impact that good mentoring can have on the civility of
those we mentor, it may help reverse the erosion of civility.

e Civility is not a performance. The discussion about
civility in our profession often examines the issue in the
vacuum of conduct between litigation parties, where we
frequently witness the most outrageous acts. But civility
transcends mere politeness and courtesy in bilateral
relations. If you speak poorly of opposing counsel when you
hang up the phone, you are treating civility like an acting
performance and suggesting to your colleagues that being
civil is fake. Notwithstanding the frustration, stress, and
competitiveness of our profession, try implementing civility
as part of the entire practice.

* Do not assign the worst motives. You are not a bad
person for thinking that opposing counsel may be doing
something improper—you’re an attorney responding to
the environment you were raised in. But pause and apply
your analytical skills and think objectively. If we condition
younger attorneys to presume that most opposing counsel

are proceeding improperly and with malice aforethought,

we lead them to believe that we operate in a system where
courtesy and professionalism are exceptions, not the rule.

e Do not ask younger attorneys to do uncivil acts just
so you don’t have to. Don’t force younger attorneys to do
something that you would rather not do yourself—particularly
without arming them with authority to resolve the issue any way
they see fit. If you have a good reason to do the unusual, such
as refusing a scheduling request or deadline extension because
it hurts your client’s interests, then picking up the phone and
discussing that with opposing counsel yourself shouldn’t be that
hard. Don’t send a messenger just to deliver an uncomfortable
message, because doing so tends to breed incivility.

e Teach that civility is not weakness. Because it’s not.
You can still stand up for your clients. You can still make the
arguments that are necessary. You can still be an advocate
and use your persuasive skills. You can even still become
upset about the way opposing counsel is acting. But civility
and effectiveness are not mutually exclusive.

* Be accommodating. If a request really prejudices your
client, ok. But I'm pretty certain that nearly every judge will
tell us that she couldn’t tell the difference between a brief
written in 40 days versus 30 days. Good attorneys will do
what they need to do in 30 days, regardless whether you
jam them. All you’ve done is jam them (which is not civil).
Treating scheduling as a game is petty.

e Set your own tone. As competitive, type-A, proud
overachievers, lawyers probably find this the hardest task to
execute. When opposing counsel lacks civility, your choices
are to jump in the mud or maintain the high ground. Follow
your better instincts.

* Opposing counsel is not your annoying sibling. Don’t
start stuff. Re-read and re-read your communications to

opposing counsel before you send them to eliminate those
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shots across the bow, the passive-aggressive verbiage, and
most of all, the unnecessary threats to seek sanctions.

* Encourage new attorneys to get to know people. It’s
undeniable that we treat our friends differently than strangers,
and we aren’t so anxious to assign malfeasance to someone
whom we know and understand. The organized Bar—and the
ABTL in particular—provide great opportunities for young/
new lawyers to get to know people. It’s hard to be uncivil
to someone with whom you just completed a collaborative
project that benefited the profession.

* Encourage new attorneys to pick up the phone. It’s
not as good as meeting in-person, but the phone works—
if only because we want to get off the phone. It’s a
tremendous tool to cut through confusion or break down the
presumption that the other side has the worst motives. Talk
it out. Email’s convenience and speed aren’t well suited for
resolving difficult issues, and email is more likely to foster
misunderstanding than resolve it.

* Force them to write a letter. When a young attorney is
amped up and wants to act back, challenge him or her to put
it in a letter. The formality of letters carries with it a certain
expectation of civility that often pauses our emotions and
stops us in our tracks.

* Make them wait. Teach them to avoid reacting. Act after
thinking. That usually means not responding immediately to
that upsetting email. And make them re-read the email and
re-read it again before sending it.

* Disclose your own stories, mistakes, and development.
We all make mistakes. Some we pay for, and some we
just regret. If you learned anything, share it. The best trial
lawyers say they learn from what they did wrong, not from
what they did correctly.

¢ Include younger attorneys. Even if the client won’t pay
for it, have younger lawyers shadow you as often as you
can, whether it’s a deposition or hearing, or just a phone
call. Just as nothing teaches lawyering skills better than
watching an accomplished lawyer in action, so too can you
model civility.

 Treat everyone with respect. This is where it all starts.

Make sure your young attorneys respect everyone they interact

with—not just opposing counsel, but everyone within your
firm, from the messenger up to the most senior partner.

e The listener has the power, not the speaker. As much
as most of us ended up here because we like to talk or were
told that we could dominate a debate, most of us prosper as
attorneys because of our listening skills and patience. And
you can’t be uncivil when you’re really listening (listening
with eye-rolls doesn’t count). Teach your younger lawyers
this indispensable skill.

* Don’t take yourself too seriously. Show your younger
lawyers a healthy sense of self-deprecation, which will
help them—as it helps you—shrug off perceived slights or

rudeness from others.
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